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OFFICE OF THE CONTRACTOR GENERAL OF JAMAICA

Special Report of Investigation

Conducted into the Licences Issued under the Telegonunications Act to Index

Communications Network Limited Trading as ‘GOTEL’

The Office of Utilities Regulations (OUR), the Speen Management Authority (SMA),
the Office of the Prime Minister, the former Mimgbf Industry, Technology, Energy
and Commerce (MITEC), the former Ministry of Ener§§ining and
Telecommunications (MEMT) and the Ministry of Migiand Telecommunications

EXECUTIVE SUMMARY

On 2008 April 22, the Office of the Contractor GeldOCG), acting on behalf of the

Contractor General, initiated an investigation inb@ circumstances surrounding the
award of a Domestic Mobile Spectrum Licence (‘DMpBLd Index Communications

Network Ltd., trading as GOTEL.

The OCG’s Special Investigation was initiated irca@dance with the discretionary
powers which are reserved to a Contractor-GenerdéruSections 15 (1) and 16 of the

Contractor General Act.

On 2008 April 14, under cover of letter of the sadage, the Prime Minister, the Hon.
Orette Bruce Golding, provided the Contractor Gahetth copies of documents relating
to telecommunications licences that were issudddex Communications Network Ltd.
(hereinafter referred to as GOTEL).

The referenced cover letter from the Prime Minigteicated that the “.Security Forces

brought to my attention concerns regarding the essfti cellular licenses to the above-
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named companyThe Prime Minister’s letter indicated that.the matter requires the
most thorough investigations by the Contractor- &ah”*

The documents which were provided by the Prime &tami included,inter alia, (a)
Intelligence Reports regarding GOTEL, its princgpahd associates of the principals; (b)
a status report on the fourth mobile licence whias issued to GOTEL and supporting
documents regarding same; and (c) correspondenmcethre Jamaica Constabulary Force
(JCF) indicating that an adverse trace had beendfau respect of Mr. George Neil, the
Chairman of GOTEL.

As a creature of law, the OCG is bound by statute, accordingly, considered the
sensitivity of the referenced intelligence inforioat and the propriety of using and

publishing the content contained therein in itscsdeReport of Investigation.

It is, therefore, instructive to record and hightigthe following provisions of the
Contractor General Act which are the germane praviswhich speak to the restrictions
that are placed upon a Contractor General in tHdigation of information which is

received during the course of an Investigation.

The restrictions are as follows:

1. As regards contracts that are entered into or ¢eegtthat are issued or granted for
purposes of defence or for the supply of equipmenthe Security Forces, a
Contractor General is prohibited from carrying aatinvestigation into any such
matters unless he obtains the prior approval of Glabinet. The prohibition,
however, does not extend to the contract monitoactyities of the Contractor
General. (Section 15.2).

! Letter from the Hon. Orette Bruce Golding datedilAp4, 2008 addressed to the Contractor General. —
Master File 1
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2. Where the Cabinet notifies a Contractor General the disclosure by a

Contractor General of any document or informatiauld involve the disclosure
of the proceedings of Cabinet (relating to mattéra secret or confidential nature
and is likely to be injurious to the public intef)esr would prejudice Jamaica’s
relations with a foreign Government or internatiolmaganization, or would

prejudice the detection of offences, a Contractendésal is thereby prohibited

from communicating the said information or documégection 19.1.a).

. Where the Cabinet certifies that the giving of afgrmation, or the answering of

any question, or the production of any documentharg, would prejudice the
security or defence of Jamaica, a Contractor Gésbkedl not further require such
information or answer to be given or such docuntenbe produced. (Section
19.1.b).

Section 30 of the Contractor General Act also tesias follows:

“1.

A Contractor-General may initiate or continueny investigation and report
thereon pursuant to this Act notwithstanding argaleroceedings relating to the
subject matter of the investigation.

Nothing in subsection (1) shall be construed aw@néing a court from ordering
the Contractor-General not to publish a report arpthereof if the court is of
opinion that such publication is likely to prejudiany proceedings pending
before the court.”

In respect of the subject Investigation, none @f itiformation which was presented to

the OCG, by the Prime Minister, fell within the gareters of the restrictions/exceptions

which are detailed above.
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However, given,inter alia, the nature of the contents of the referencedlliggace
Reports, as well as the fact that the OCG was ratigeed, by the Prime Minister, with
the details of the exact arm(s) of the securitycdsr from which the information
originated and/or an indication of whether any bhaof the security forces had acted or
is currently acting upon any of the referencednmiation, the OCG, in the interestter

alia, of the preservation diational Security, has exercised its statutory and quasi-

judicial discretionary powers and has opted notrdproduce or publish any of the

material components of the referenced IntelligeReports.

This decision was taken particularly in light oétfact that the OCG is cognizant of the
fact that the divulgence of the particulars of lifielligence Reports could jeopardise any
current or future law enforcement actions which lz@eng undertaken, or contemplated,

as the case might be, by the Jamaica or otherigeoutaw enforcement forces.

It must be noted that prior to the receipt of tlewments from the Prime Minister and
his request for the OCG to investigate the mattexdia reports had surfaced in the public
domain indicating that a Mr. George Neil, the Chein of GOTEL, had written a letter
to the Hon. Clive Mullings, the former Minister ofnergy, Mining and
Telecommunications, alleging that bribes, kickbaeks&l payouts had been made to
officers/officials of the Office of Utilities Regations (OUR) and the Spectrum
Management Authority (SMA).

The referenced letter, which was reportedly sigmgd/r. George Neil, alleged that Mr.
George Neil had paid bribes to officials of the OdRd the SMA with regard to the

grant/issue of telecommunications licences.

The allegations which were made by Mr. Neil alludedequests for bribes from public
officials of the SMA and the OUR as well as blacknand the alleged subsequent

payment of monies to officials at the SMA and tHgFO
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The referenced allegations, which were made by Nil, surfaced approximately two
(2) months after Minister Clive Mullings had gramtea Domestic Mobile Spectrum
Licence (‘'DMSL’) to GOTEL on 2008 January 31.

Below is a synopsis of the verbatim allegationsohwere contained in Mr. Neil’s letter,
that was dated 2008 April 11, and which was adédss Minister Clive Mullings:

 “We applied for the 3.4 GHz spectrum band to dcedixnternet and fixed
telephone service across Jamaica. During that pgecaeur experience with the

Spectrum Authority and the Managing Director, Etrfésiith, was one of dismay;

* The process was such that we were pressured faupsynd “kickbacks” from
the Spectrum Authority Management staff;

* We refused to pay and solicited the help and infteefrom one dear friend and
associate, Mr. Paul Burke, who, in trying to asssicountered bureaucratic
indifference, if not active sabotage, from offisialf the Spectrum Management
Authority;

* It got to the point where it warranted an intervient from the then Honourable

Minister Phillip Paulwell for the spectrum licente be granted to us;

* We later tried to buy a mobile licence discountgdh® then government, but we
were not successful because the licence was sudrsggiven to AT&T. During
all of this, we were still under constant threatdablackmail by the Spectrum
Authority, because by this point, the fixed lineetpum was becoming an

increasingly valuable commodity;

» The Spectrum Authority started writing us threatgnlietters and coming up with
clauses and motives to disqualify and remove um fitee spectrum so that they

could sell it to the multinational;
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» Our equipment was severely damaged by agents oBpeetrum Management
Authority and ripped from a few remote locationattive had them... It was only
after complaining to the then Minister Phillip Pawll about the situation and
securing his intervention, that we learnt that ismhe Spectrum Authority that

had removed the equipment, using one of their eafey Mr. Richard King;

* ...we wrote again to The Honourable Phillip Paulw#lht we be considered

again, this time for a mobile carrier licence...;

* We later settled on a price of 2 million USD (apgproately 154 million JMD),
which was taken to the cabinet and approved in &aty 2007;

* ... We were once again left to the mercy of the ©fficUtility Regulations and
the Spectrum Management Authority, which wantedtauscontinue paying

extortion fees;

* We later succumbed to the pressure and paid sonmeyno individuals at the
Spectrum Authority but even that was not enougbaume they kept asking for

more. The Office of Utility Regulations was doihg same to us;

 The Spectrum Authority with their Managing Diregtdvir. Ernest Smith,
leveraged their authority to forcefully remove s, pressure us, Gotel, into

signing a document prohibiting us from pursuing &gal action against them;

* With the election and the subsequent change ofrgment, we refused to pay
any more extortion money. There is one individuamf the Office of Ultility
Regulations, Mr. David Geddes, who called after &hections to threaten me
demanding that we stop complaining to the new KénisHonourable Clive
Mullings, about the state of the licence and theudilc state of the OUR with
regards to the license processing. Mr. Geddes é&urtimformed us that the

Minister could not help us; it is only he and hissb that could help us and we
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would need to come and talk to them, otherwise addvbe coming under a lot
of pressure.”

The allegations raised a number of concerns foIQi€, particularly having regard to
the provisions that are contained in Section 4 (ff)of the Contractor General Act
(1983).

Section 4 (1) (b) of the Contractor-General Actyides as follows:

“Subject to the provisions of this Act, it shall libe function of a Contractor-General,
on behalf of Parliament--

to monitor the grant issue, suspension or revocatiof any prescribed licence, with a
view to ensuring that the circumstances of such graissue, suspension or revocation
do not involve impropriety or irregularity and, whe appropriate, to examine whether
such licence is used in accordance with the ternmsl @onditions thereof.”

The preliminary review of the information that wagpplied by the Prime Minister was
informed by the Contractor General Act (1983), Tedecommunications Act (2000), as

well as the Corruption Prevention Act.

In general, these references guided the contextirwiivhich the Investigation was
conducted, the methodology which was utilized dredRindings and Conclusions which

were reached herein.

The primary means of data collection and evideratéaging, which were utilized
throughout the Investigation, included written Riegions/Questionnaires which were
issued by the OCG in accordance with the provisafrthe Contractor General Act, the
Voluntary Declarations Act and the Perjury Act.
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A preliminary set of Requisitions/Questionnaireatedl 2008 May 9, was sent by the
Contractor General to key representatives of theRQlthe SMA, Minister Clive
Mullings, the Hon. Orette Bruce Golding, Prime Miar of Jamaica and other senior

Ministers of Government.

Further Requisitions/Questionnaires were subsetyudimected to Mr. George Neil, the
Chairman of Index Communications Network Ltd., Nhillip Paulwell, the former

Minister of Industry, Telecommunications, Energyda@@ommerce, Mr. Paul Burke, a
People’s National Party (PNP) official, other PabDfficials, and representatives of
Cable and Wireless Jamaica Ltd., Oceanic Digitalalea and Digicel Jamaica Ltd., all

of whom were considered material to the Investayati

The Requisitions were issued pursuant to the powbkish are reserved to the Contractor
General under the Contractor General Act and, itiquéar, Sections 4, 15, 17, 18 and 29
thereof. The Requisitions were also issued pursieaBections 2 and 7 of the Voluntary

Declarations Act and Section 8 of the Perjury Act.

It is instructive to note that the OCG, in the condict of its Investigation, prefers to

secure sworn written statements and declarations &im Respondents, under the pain

of criminal prosecution. This ensuresijnter alia, that there will no guestion as to

what has been represented to the OCG. Nor will ther be any doubt as to the

inteqgrity or credibility of the information which i s furnished to the OCG and on

which its consequential Findings, Conclusions, Raf@ls and Recommendations will

be necessarily based.

The licences that were issued to GOTEL which aee ghmary focus of the OCG's
Investigation are (1) the amendments to the Domé&zairrier Licence (‘DCL’) and the
Domestic Voice Service Provider Licence (‘DVSPLida(2) the subsequent grant of the
Domestic Mobile Spectrum Licence (‘DMSL’) in 2008nuiary.
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The OCG’s Investigation has revealed that by wagrotBmendment which was made to
GOTEL’s existing Domestic Carrier Licence (‘DCL)n@ Domestic Voice Service
Provider Licence (‘DVSPL’), by the Hon. Clive Mullgs on 2007 October 8, GOTEL
was authorized to deploy domestic mobile services.

As a result of the amendment to GOTEL's existingrigstic Carrier Licence (‘DCL’)
and the Domestic Voice Service Provider Licence/8PL’), the company, i.e. GOTEL,
became the holder of the following telecommuniasibcences:

(a) A Domestic Mobile Carrier Licence (‘DMCL’) and;
(b) A Domestic Mobile Service Provider Licence (‘DMSRL’

It is important to note that the issuance of tlexhentioned licences paved the way for
GOTEL to become the holder of a Domestic Mobile ¢Bpen Licence (‘DMSL’), as is
required by the Telecommunications Act (2000). TbBiemestic Mobile Spectrum
Licence (‘DMSL’), which was eventually granted tcOGEL, had been conditionally

approved by the then Cabinet in 2007 April.

Therefore, the licences which are the primary sttbpé the OCG’s Investigation are as

follows:

1. The Domestic Mobile Carrier Licence (‘DMCL);

2. The Domestic Mobile Service Provider Licence (‘DM3Rand;

3. The Domestic Mobile Spectrum Licence (‘DMSL’).

In the conduct of the OCG'’s Investigation, it wasealed that an ‘adverse trace’ was on
record for Mr. George Neil, the Chairman of GOTEL.
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For the purpose of clarity, it must be noted thataalverse trace’ relates to the negative
findings of a security verification exercise whidh conducted by the Jamaica
Constabulary Force (JCF), on behalf of the OURhwédgard to applicants who are

desirous of holding telecommunications licences.

The security verification requirement was introddiceito the telecommunications
licensing regime after the commencement of Phabkeoflithe Telecommunications

Liberation process in 2003 March.

It must also be noted that the documentation aodsequently, the allegations that are
contained therein, which was provided to the OCGhieyPrime Minister, and which also
precipitated the OCG’s Investigation, alluded te grant of licences to GOTEL, despite

the presence of a negative security verificatiqggorg i.e. an ‘adverse trace’.

Summary of Primary Findings and Conclusions.

Based upon the documents which have been revieagediell as the sworn testimony
which has been received from the representativesh@f OUR, SMA, other public
officials and other persons of interest, the OCG &aived,inter alia, at the following

considered Findings and Conclusions.

1. Three (3) telecommunications licences, inclusiva @fomestic Mobile Spectrum
Licence (‘DMSL’), were granted to GOTEL between 200ctober and 2008
January. Two of the licences were endorsed angprosed by Minister Clive
Mullings on 2007 October 8 whilst the Domestic MebBpectrum Licence
(‘DMSL’) was granted on 2008 January 31.

2. The Domestic Mobile Spectrum Licence (‘DMSL’), whi was granted to
GOTEL in 2008 January, was granted approximatelye nj9) months after
conditional Cabinet Approval for the award of tleéerenced licence was given in
2007 April.
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3. The Domestic Mobile Carrier Licence (‘'DMCL’) and Bestic Mobile Service
Provider Licence (‘DMSPL’) that were granted to GEXT were reportedly
granted and/or issued in accordance with the reménts of the
Telecommunications Act (2000) as noted by the wariRespondents to the

OCG'’s Requisitions.

However, one concern which was raised is whethemadbrthe amendments to
GOTEL’s existing Domestic Carrier Licence (‘DCL)né Domestic Voice

Service Provider Licence (‘DVSPL’), which paved thay for the Domestic

Mobile Spectrum Licence (‘DMSL’), comply with Seati Ill of the referenced

Act.

In this particular regard, Minister Clive Mullinggranted an amendment to
GOTEL’s existing Domestic Carrier Licence (‘DCL)né Domestic Voice

Service Provider Licence (‘DVSPL’) following uponhed expressed

recommendation of the OUR. By virtue of this recoamohation, GOTEL was

granted a Domestic Mobile Service Provider LiceiDSPL’) and a Domestic

Mobile Carrier Licence (‘DMCL).

4. Insofar as the award of the Domestic Mobile Serviemvider Licence
(‘DMSPL’) and the Domestic Mobile Carrier Licenc®MCL’) are concerned,
the OCG has concluded that Minister Clive Mullingeted within the

requirements of Section 13 of the Telecommunicatiact.

This conclusion is, however, made against the backgl that, (1) Minister Clive
Mullings did in fact receive a recommendation frtme OUR to the effect that
GOTEL was qualified to hold such licences and; i(®) evidence has been
presented to the OCG which would indicate an aves®in the part of Minister
Clive Mullings of a adverse trace being on recasd dny of the principals of
GOTEL and; (3) the inability of the former Direct@eneral of the OUR,
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Mr. J. P. Morgan, to definitively state that MimstClive Mullings was duly
informed of the adverse trace.

5. With regard to the amendments which were made tdE3Gs existing Domestic
Carrier Licence (‘DCL’) and Domestic Voice ServicBrovider Licence
(‘DVSPL’), given the technical and legal consideyas which must be taken into
account, the OCG has concluded that a determinatgmus to be made, by a
suitably qualified and independent authority, asvteether or not the amendment
to GOTEL's Domestic Carrier Licence (‘DCL’) and Destic Voice Service
Provider Licence ('DVSPL’) was in keeping with tapplicable provisions of the
Telecommunications Act (2000), as was determined rscommended by the
OUR.

6. It is also concluded herein that the interpretatimd subsequent bases of award
of the Domestic Mobile Spectrum Licence (‘DMSL’)s avas expressed by
Minister Clive Mullings in his letter which was @at 2008 January 17, require

further review by the competent legal authorities.

This review, the OCG considers necessary in ordarmequivocally determine
whether the actions of Minister Clive Mullings welidly in keeping with the

provisions of the Telecommunications Act (2000).

This particular conclusion is premised upon the that the SMA declared in its
Report of 2007 December that it was not in a pasito make a determination on
the matter. The 2007 December Report outlinettr alia, that an analysis of
GOTEL’s Audited Financial Statement revealed th&®TE&L's payables were
“approximately 2,821% more than cash and receivablas well as the fact that
the SMA was not in receipt of the OUR’s findings ¢me due diligence

assessment of GOTEL.
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7. ltis also concluded herein that, based upon tpeesentations which were made
by Mr. George Neil, in his sworn statement to tHe@) a determination must be
made as to whether or not officials of the OUR #rel SMA were recipients of

any bribes which might have been paid by Mr. Gedigi.

8. Mr. George Neil, by virtue of his written repressiins to the OCG, has
implicated officials of the SMA with acts of corrign, bribery and blackmail. In
the instant case, no SMA official, who was reqiosied by the OCG, admitted to

having been the recipient of any such bribe anttM@instigators of blackmail.

9. In the instant matter, the OCG cannot definitivetgte that the officers of the
OUR and the SMA, or any other public official, fagnor present, committed any
acts of corruption. Conversely, the OCG also cadedihitively state that officers
of either the OUR and/or the SMA, or any other puldfficials, former or

present, were not so involved in the alleged act®ouption.

This conclusion is premised upon the fact that NiY) George Neil, though
providing substantive reasons, has failed to pmytite names and particulars of
those public officer/officials to whom he allegedqigid bribes and; (2) Mr. Neil
has not furnished the OCG with documentary evidemaeh would support his
allegations of illicit payments being made to amyblc official and/or officer
and; (3) Mr. Neil has asserted that he is unabletall the date and/or dates on
which such payments were made and; (4) Mr. Neil lategorised the

enforcement action undertaken by the SMA as athrea

10.1t is also concluded that the OUR, and consequeh#dyformer Director General
of the OUR, Mr. J. P. Morgan, were negligent initldeities insofar as it pertains
to not advising Minister Clive Mullings of the pesge of an adverse trace being

on record for Mr. George Neil, Chairman of GOTEL.

GOTEL Investigation Office of the Contractor-Geriera 2009 March
Page 14 of 198



This negligence is further compounded by (1) MrPJ.Morgan’s assertions,
which are premised upon an assumption, that therdscof the adverse trace
should have been on the former MITEC and/or MEME&sfiand, as such, he
assumed that Minister Clive Mullings would have sidered the information in
the granting of the Domestic Mobile Spectrum Lice{tdMSL’) and (2) the

OUR’s failure to provide the SMA with the findingsf the due diligence

assessment.

In this particular regard, the OCG concludes that®UR and, consequently, Mr.
J. P. Morgan, were negligent in the exercise ofirtiduties under the

Telecommunications Act (2000).

11.1t is also concluded that there was a breakdowrh@ consultative process
between the OUR and the SMA insofar as the OURreqsested to provide the
SMA with information regarding its due diligencesassment of GOTEL. This
information was required by the SMA during its ais& of the application which
was made by GOTEL for the Domestic Mobile Specttucence (‘'DMSL’).

12.The OCG finds, and subsequently concludes, that Géurtney Jackson, the
former Regulatory Consultant to the OUR, was, it,fan a position to influence
and, by virtue of the written Opinion which he meted to the former Director
General, Mr. J. P. Morgan on 2007 October 1, didact, influence the award of
the Domestic Mobile Service Provider Licence (‘DM3RPand Domestic Mobile
Carrier Licence (‘DMCL’) which were awarded to GOO,;Bhrough an act of
endorsement by Minister Clive Mullings, on 2007 @her 8.

Given Mr. Jackson’s role, he was, in point of fanta conflicted position given
the findings of the SMA Report which indicated tEDTEL, in its application to
the SMA, had listed Mr. Courtney Jackson as itsspeative Chief Executive
Officer.
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As at 2008 July 16, when Mr. Courtney Jackson redpd to the OCG's
Statutory Requisition, he was an employee of CotWjleless Jamaica, a
company which, according to Mr. Jackson, has MorGe Neil as‘one [of its]
five (5) shareholders (three in the USA and twdamaica) and as a director on
the Board:?

13.The OCG has also been led to conclude that theme we fact procedural
breaches in the grant/issuance of the Domestic IgloBpectrum Licence
(‘DMSL’) which was issued to GOTEL on 2008 Janu&%. The OCG's
conclusion is based upon the fact that (1) GOTBLwhy of letters which were
dated 2007 January 19 and 2007 February 5, wrotertoer Minister Phillip
Paulwell expressing an interest to purchase a mdigiénce and;(2) following
upon consideration of the matter, a Cabinet Subaniswas presented in 2007
March and; (3) Conditional Cabinet Approval wasngea to GOTEL for the
award of the Domestic Mobile Spectrum Licence (‘DIV)3n April 2007 based
upon the Cabinet Submission of 2007 March andG@)'EL did not submit a
formal application for the conditionally approveckence until 2007 August 31.

14.Finally, the OCG concludes that, in the intereshational security, Section 56 of
the Telecommunications Act provides thahe Minister responsible for national
security may, where he is satisfied that it is seaey to do so in the interest of
national security and after consultation with thénMter, take control of or close
down a licensee's operations or any part thereaf amere any such action is
taken, the licensee shall be eligible for compeansator any loss suffered as a
result of that action.”

Consequently, in the interest of national secuatyd pursuant to Section 56 of
the Telecommunications Act, a means of recourggdsided to the Minister of
National Security and the Minister with portfolio esponsibility for
Telecommunications to consider the appropriatengissshutting down the

2 Statement by Mr. C. Jackson dated 2008 July 16p&ese to question # 17
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operations of a Telecommunications Licensee wh@szations may jeopardise

national security.

In the instant matter, the applicability of thisnctusion is premised upon the
presence of the adverse trace regarding Mr. Gedegleand the concerns which
have been raised in the Intelligence Reports whiehe submitted to the OCG,
under cover of the Prime Minister’s letter whichsadated 2008 April 14.

Summary Overview of Specific Findings

The OCG's Investigation has unearthed the followirigrmation:

1. GOTEL was granted/issued numerous telecommunicagod spectrum licences
between 2001 and 2008;

2. The licences that were issued to GOTEL, which &ee grimary focus of the
OCG’s Investigation, are (1) the amendments toDRbenestic Carrier Licence
(‘DCL’) and the Domestic Voice Service Provider érce (‘DVSPL’) and (2) the
subsequent grant of the Domestic Mobile Spectrucenge (‘DMSL);

3. Officials of the OUR and the SMA have indicatedtttiee Telecommunications
Act (2000) is the legal and regulatory framewonotlgh which the licences were
granted to GOTEL,

4. The security verification requirement which woul@guce the resultant “adverse
trace”, as regards an applicant for a telecommtinits licence, was introduced
into the telecommunications licensing regime after commencement of Phase

Il of the Telecommunications Liberalization prosgs

5. The security verification requirement was introdlige 2003 March and was a

direct result of the recommendation of the theniMer of National Security, Dr.
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Peter Phillips, and following upon subsequent ctiasans between the JCF and
the OUR;

6. An ‘adverse trace’ was found on record for a ppatiof GOTEL in 2003 July
following the conduct of a security verificationestk by the JCF;

7. Mr. J. P. Morgan, the former Director General ¢f DUR, asserted that Minister
Phillip Paulwell was advised of the adverse tragemMay of a letter which was
dated 2003 August 4. However, Mr. Paulwell canredtrdtively state whether or
not he received the letter of 2003 August 4;

8. Conditional Cabinet Approval for the Grant of therDestic Mobile Spectrum
Licence (‘DMSL’) was granted to GOTEL in 2007 Aprgubject to the

satisfactory completion of due diligence assessspent

9. Mr. Paulwell, in his sworn statement to the OCGakhivas dated 2008 July 25,
asserted that hé,.. had advised the Cabinet that there was a quastased in
relation to some of the principals of Index andtthas the main reason for the

conditional approval of the licencg”

10.The Hon. Orette Bruce Golding, in his sworn stateime the OCG, with regard
to whether or not the Cabinet had been informeti@fdverse trace, asserted that

“| was advised that no such information had beeasented to the Cabinet;”

11.Minister Clive Mullings, in his sworn statementttee OCG, asserted that he was

not aware of an adverse trace being on recordipoéthe principals of GOTEL;

12.Mr. J. P. Morgan could not definitively state whathor not Minister Clive

Mullings was specifically advised of the adverseé;

3 Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to question # 9iii
* Statement by Mr. Bruce Golding dated 2008 JurReBponse to question # 2
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13.Having declared that the OUR’s responsibility wasatlvise the Minister of any
such adverse trace, Mr. J. P. Morgan asserted hthatan only assume that
Minister Clive Mullings was informed of the adveitsace as the correspondence

must have been on the Ministry’s files;

14.0n 2007 October 1, Mr. Courtney Jackson, Regula@ogsultant, OUR, wrote
an opinion, regardinginter alia, GOTEL's application for a Mobile Carrier

Licence;

15.The OUR, by way of letter which was dated 2007 ©Oetd3, advised Minister
Clive Mullings that GOTEL'’s existing Domestic CaarilLicence (‘DCL’) and
Domestic Voice Service Provider Licence (‘DVSPL)em broad enough to
permit the kind of activity which was required byOGEL to deploy mobile

services;

16. Specifically, by way of letter which was dated 2@D@tober 3, the OUR advised
Minister Clive Mullings that In the event that you are agreeable to permit the
lifting of this restriction we would point out thahe language employed at
paragraph 3.2 of the Domestic Carrier Licence isbue the name of Index
Communications Network Ltd off' May 2002 is sufficiently broad to allow for
the provision of telecommunications by any meditivat (is but for the implicit
constraint imposed by the date of issue). Haviggre to all of this, the Office is
of the view that the change can be effected bylgiregssuing the licence at a

current date.”:

17.0n 2007 October 8, GOTEL received an amendmentst@xisting Domestic
Carrier Licence (‘DCL’) and Domestic Voice ServicBrovider Licence
(‘DVSPL’) which ultimately paved the way for the @pval of the Domestic
Mobile Spectrum Licence (‘DMSPL’);

® Letter dated 2007 October 3 addressed to MinBlige Mulling from Mr. J. P. Morgan.
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18.Mr. Ernest W. Smith, the former Managing Directbtlee SMA, is of the opinion
that the Domestic Mobile Carrier Licence (‘DMCLhé the Domestic Mobile
Service Provider Licence (‘DMSPL’) which were isdut® GOTEL were not
issued in accordance with Part Il of the Act. Acting to Mr. Ernest W. Smith, a
Carrier Licence and a Service Provider Licence thagranted to an entity to
facilitate the provision of fixed-wireless service®uld require an application
process of a different order of magnitude relatoethat for a Mobile Carrier
Licence and a Mobile Service Provider Licence;

19.The Domestic Mobile Spectrum Licence (‘DMSL’) whiglas issued to GOTEL
came under the remit of the Spectrum Managemenhokity (SMA) and, as
such, was outside of the direct purview of the OUR,;

20.0n 2007 August 31, the SMA received an unsignedpritplete application
(dated August 29) from GOTEL for the Domestic MebBpectrum Licence
(‘DMSL’). The formal application for the Domestic dile Spectrum Licence
(‘DMSL’) was received approximately four (4) monthffer GOTEL had been
granted conditional Cabinet Approval for the refexed licence in 2007 April;

21.Up to, and including, 2007 December 19, the SMA was in receipt of the
OUR'’s findings in regard to its due diligence assasnt of GOTEL,

22.There appears to have been a breakdown in the leatingeiand communication
processes between the OUR and the SMA, particwgtlyregard to the grant of
the Domestic Mobile Spectrum Licence (‘(DMSL’) to GBL as was evidenced
by the OUR’s failure to provide the SMA with itsnflings regarding the due
diligence assessment of GOTEL,
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23.The SMA, in a 2007 December Report, regarding GO Hpplication for a
Domestic Mobile Spectrum Licence (‘DMSL’), indicdteéhat it was‘not in a
position to make a determination with respect ® dghant of a Domestic Mobile
Spectrum Licenceto GOTEL;

24.By way of a letter which was dated 2008 JanuaryMinister Clive Mullings
wrote to the SMA, outlining his opinion and consat®ns with respect to the
granting of the Domestic Mobile Spectrum LicencBMSL’) to GOTEL. In
closing, Minister Mullings requested that the SMremare the Domestic Mobile
Spectrum Licence (‘DMSL’) for his signature and, nsequently, the

granting/issuance of the licence to GOTEL,

25.The Domestic Mobile Spectrum Licence (‘DMSL’) wasagted to GOTEL on
2008 January 31, by Minister Clive Mullings;

26.1t can be inferred that Dr. Jean Dixon, the forrR@rmanent Secretary of the
former Ministry of Energy, Mining and Telecommurticas (MEMT) and Mr.
Glenford Watson, the Senior Legal Officer of the MIE who were requisitioned
by the OCG, had some working knowledge of the bosg status of GOTEL.

However, the evidence as presented does not ingmyteirect and/or substantive
involvement on the part of Dr. Jean Dixon and Mier@ord Watson in the grant
of the Domestic Mobile Spectrum Licence (‘'DMSL’)&OTEL,

27.1t can also be inferred, based upon the represensatvhich were made to the
OCG, that Dr. Jean Dixon, in her capacity as PeemaBecretary, became aware
of the licence to GOTEL following upon her officeteceipt of the Cabinet
Decision, on 2007 April 10, which granted condiabapproval for the award of

the licence;
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28.1t is the understanding of the OCG, based uporstiement of Mr. Paulwell, that
GOTEL had for several years approached him, as dtiniwith portfolio

responsibility for Telecommunications, seekingeowse a mobile licence;

29.Mr. Paulwell noted that the representations whidremmade by GOTEL were
not supported by him because.the sum they were prepared to pay was much

lower than that which my advisors thought reasoadBj

30.In the review of the application for the grant bétDomestic Mobile Spectrum
Licence ('DMSL’) to GOTEL, it is apparent that ti8VA did, in fact, make an
attempt to consult with the OUR. Despite this nedigle attempt on the part of the
SMA to ‘consult’, it is evident that the necessappperation on the part of the

OUR was not as forthcoming as was apparently napgss

31.Mr. George Neil of GOTEL, by way of letter which svalated 2008 April 11,
made several allegations of impropriety, blackmeadrruption and receipt of
kickbacks against officials of the OUR and the SMA;

32.The OCG, by way of letters which were dated 200§ dwand August 4, required
Mr. George Neil to clarify and substantiate theegditions which he had made in

his letter of 2008 April 11 which was addresseiinister Clive Mullings;

33.Mr. George Neil, when specifically asked to clartiis assertion, inclusive of
providing the names of persons and dates on wh&ympnts were made
regarding the application for a 3.4 GHz Spectrumat tThe process was such
that we were pressured for payouts and “kickbadkem Spectrum Management
staff”, responded in his sworn statement to the OCG, wivih dated 2008 July

28, as follows:

® Statement by Mr. Phillip Paulwell dated 2008 Ry Response to question # 14i
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i.  “lIdo not recall the exact date.

ii. Itwas in the sum of $9,000,000 Jamaican dollars.

lii. | do not at this time wish to provide the name ames of persons who
solicited monies from me as my life has been threst as also the lives
of members of my family. This has occurred sineeptiblic disclosure of
my letter dated April 11 2008.

iv. Payment was made in cash.

v. As a result of threats that have been issued tolma@) fearful that if |
disclose the name/names of persons to whom pagpnats'kickbacks”

were made | may find myself in mortal dangér.”

34.Mr. George Neil, in his sworn statement to the O@@Bich was dated 2008 July
28, explicitly stated that no money was paid to affecers/officials of the OUR,
thereby contradicting the allegations which aretaimed in his letter of 2008
April 11.

In fact, Mr. George Neil, was specifically requireg the OCG to clarify an

assertion that, after the grant of the conditiddabinet Approval for the award of
the Domestic Mobile Spectrum Licence (‘DMSL*We later succumbed to the
pressure and paid some money to individuals aSieectrum Authority but even
that was not enough, because they kept asking éwe.nThe Office of Ultility

Regulations was doing the same to‘us”

In his sworn statement to the OCG, which was da@@B July 28, Mr. George
Neil assertedjnter alia, that (1) ‘Monies were paid on at least four different
occasions but | cannot recall the exact datd®) “No payments were ever made
to anyone at the Office of Utilities Regulatioaid, (3)*Approximately 5 million

Jamaica dollars”had been paid to individuals at the SMA.

’ Statement by Mr. George Neil dated 2008 July 2&Rnse to question # 7
8 Letter by Mr. George Neil dated 2008 April 11
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Further, Mr. George Neil was required by the OCGlaxify an assertion that
after the grant of the conditional Cabinet Approiaalthe award of the Domestic
Mobile Spectrum Licence (‘DMSL’);... we were once again left to the mercy of
the Office of Utility Regulations and the SpectiMianagement Authority, which
wanted us to continue paying extortion feedh clarifying his assertion, the
OCG required Mr. George Neil to providmter alia, the dates on which the
extortion fees were requested, the amounts theesteh and the persons who
made the request.

In his sworn statement to the OCG, which was da@@B July 28, Mr. George

Neil’s verbatim response was as follows:

i.  “lIdo not recall exact date.

ii.  There was no specific figure but an indication thrtinies had to be paid.

iii.  Refer to my response at 7iii herein.

iv. Index Communication Network Limited continued teesgr and seek
proper responses and service from the relevantrgovent authorities.

v. No payment of monies was made by Index Commumcaistwork
Limited or anyone acting on its behalf.

vi.  N/AT

35.The OCG, by way of a written Requisition which waated 2008 August 4,
required Mr. George Neil to further clarify certatontradictions which were
observed in his earlier sworn statement to the O@l@¢ch was dated 2008 July
28.

One such particular contradiction revolved around Meil's assertion that
payments were made to individuals at the SMA arsdldtier response 6NO”

when he was specifically asked, by the OCB¢ you know of any Public

° Letter by Mr. George Neil dated 2008 April 11
10 Statement by Mr. George Neil dated 2008 July 2&d®nse to question # 15.
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Official/Officer or Employee of the OUR, and/or SMA any person acting on
behalf of the Public Official/Officer or Employeétbe OUR and/or SMA, which
has received, whether directly or indirectly, argnbfit(s), in cash or in kind, as a
result of their involvement in and/or associatioithithe granting and/or issuing
of licences to Index Communications Network Linfited

In his sworn statement to the OCG, which was da@@B August 11, Mr. Neil
asserted thatThe monies demanded and paid in relation to theecBpm
Management Authority, was not paid as a resultheirtinvolvement in and/or
association with the granting and/or issuing okhces to Index Communications
Network Limited. Index Communications Network Lechithad already been
granted licences prior to any contact with the $pen Management Authority;
all the relevant licences had been already graritedugh the Offices of Utilities
Regulation (OUR). The demand for monies from thé SMs in relation to the

supplying of information as to the availabilityrefevant Spectrum®*

36.Mr. Neil was unwilling to provide the OCG with theames of the public
officials/officers who were the recipients of théleged illicit payouts and
‘kickbacks;

37.Mr. Neil's failure/refusal to provide the OCG withe names of the referenced
public officials was one which was expressly magairast the background of his
statement thatl“do not at this time wish to provide the name ames of persons
who solicited monies from me as my life has besraténed as also the lives of
members of my family. This has occurred since thigpdisclosure of my letter
of April 11 2008.%%;

38.When asked to provide information regarding thespes to whom payment (s)

was/were made, Mr Neil again indicated to the OG& 1As a result of threats

1 Statement by Mr. George Neil dated 2008 August 11.
12 Statement by Mr. George Neil dated 2008 July 2&@®nse to question # 7iii
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that have been issued to me, | am fearful thatdfstlose the name/names of
persons to whom payouts and “kickbacks” were maaay find myself in mortal

danger.™?,

39.Neither Mr. J. P. Morgan, Mr. Ernest Smith and/anister Clive Mullings, who
were requisitioned by the OCG, acknowledged habieen the recipients of any
bribes and/or knowing any other Public Official whad been the recipient of

such bribes;

40.Given the seeming contradictions in Mr. George Bleivorn statements to the
OCG, the information which he has provided canmetrélied upon, without
further specific and particularised information aiwive at a definitive conclusion
regarding the alleged corrupt actions of represeeta of the OUR and/or the
SMA.

The OCG, in the conduct of its Investigation, iguieed to be guided by Section 21 of
the Contractor-General Act.

Section 21 of the Contractor-General Acprovides as follows

“If a Contractor-General finds, during the course fohis Investigations or on the

conclusion thereof that there is evidence of a bechadf duty or misconduct or criminal

offence on the part of an officer or member of a lglic body, he shall refer the matter

to the person or persons competent to take sucltidimary or other proceeding as

may be appropriate against that officer or membandain all such cases shall lay a

special report before Parliamerit:* (OCG Emphasis).

13 Statement by Mr. George Neil dated 2008 July 2&M®nse to question # 7v
14 Contractor-General Act. 1983
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1. Pursuant to the mandatory statutory obligationsctvhare imposed upon a
Contractor General by Section 21 of the Contra@eneral Act, the OCG is
hereby formally referring a copy of this Report ttee Corruption Prevention

Commission, the Commissioner of Police and theddoreof Public Prosecutions.

The referral is being made on the basis that tisggama facieevidence which is
stated herein which would suggest that public efofficials of the SMA, the
OUR and/or other public officials have allegedlyebehe recipients of an illicit

benefit or benefits, contrary to Section 14 of @@ruption Prevention Act.

Section 14 (1) (b) of the Corruption Prevention Actprovides that A public
servant commits an act of corruption if he, in ferformance of his public
functions, does any act or omits to do any acttifier purpose of obtaining any

illicit benefit for himself or any other person

The referral is particularly being made to the @ption Prevention Commission,
the Commissioner of Police and/or the Director oblR Prosecutions to further
investigate the criminal import of the allegatioms)ich have been made by Mr.
George Neil, regarding the public officer/officiadéthe SMA, OUR and/or other
public officers/officials to determine the exteifitany, of the involvement of such

officers/officials.

Mr. George Neil, who has alleged criminal miscortdan the part of public
officials, has failed to provide the OCG with thanmes of the alleged involved

public officials.

The furnishing of the required names, and consdqoeminal investigations,
will, in the OCG'’s opinion, lay the foundation orhigh criminal charges, if any,
should be brought against the implicated officdf®ials of the SMA, OUR
and/or any other person having regard to the outoninthe said investigations.
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2. Pursuant to the mandatory statutory obligationsciwvhare imposed upon a
Contractor General by Section 21 of the ContraGemneral Act, the matter is also
being referred to the Attorney General for a deteation to be made as to
whether the interpretation of the Telecommunicatiéwet by, and the subsequent
actions of, Minister Clive Mullings, as evidencey s letter which was dated
2008 January 17, are fully in keeping with the psimns of the said Act and, in
particular, the authority on which he acted as Mmister with portfolio

responsibility for Telecommunications.

The matter is being referred to the Attorney Gengarticularly for a
determination to be made as to whether or not thimres of Minister Clive
Mullings, with regard to the award of the Domedtlobile Spectrum Licence
(‘DMSL’), amounts to a breach of the Telecommuriomas Act and the
implications for same in the grant of the Domed#lobile Spectrum Licence
(‘DMSL’) to GOTEL.

Section 20 (1) of the Contractor-General Act maeslathat after conducting an
Investigation under this Act, a Contractor-Geneshhll, in writing, inform the principal
officer of the public body concerned and the Maristaving responsibility therefor of the

result of that Investigatioand make such Recommendations as he considers saces

in respect of the matter which was investigate(@CG’s Emphasis).

In light of the foregoing, and having regard to fRedings and Conclusions that are

detailed herein, the OCG now makes the followingd®emendations:

1. The OCG recommends that the Solicitor General antth® Attorney General
review the interpretation and application of théevant provisions of the
Telecommunications Act through which the amendmenGOTEL’s Domestic
Carrier Licence (‘DCL’) and Domestic Voice Serviderovider Licence
(‘DVSPL’) were recommended by the OUR.
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The review should seek to determine whether otimamendments which were
made pursuant to Section 78 of the Telecommunicsitfect were in keeping with
the technical requirements which would be requfoedhe holder of a Domestic
Carrier Licence (‘DCL’) who has an intention to pide Domestic Mobile

Services.

2. It is also recommended that the legal interpretatd the requirements of the
Telecommunications Act, which was posited by Mi@isClive Mullings in his
letter of 2008 January 17, be the subject of revigwthe Solicitor General and
Attorney General with a view of ensuring its acayrand applicability to the

current circumstances.

3. Given the concerns which were raised in the Imjefice Reports regarding
matters of National Security, as well as the recemations that are contained
in same, the OCG is recommending that due congiderbe given to the legal
and regulatory remedial action which may be takehght of Section 56 of the

Telecommunications Act (2000).

Section 56 of the Telecommunications Act (2000)vtes as follows:

“The Minister responsible for national security mayhere he is satisfied that it
is necessary to do so in the interest of natiomalusity and after consultation
with the Minister, take control of or close dowri@nsee's operations or any
part thereof and where any such action is takee,litensee shall be eligible for

compensation for any loss suffered as a resuhatfaction.”

The OCG is recommending that the Minister with oesibility for

Telecommunications and the Minister with respotisybfor National Security
undertake consultative dialogue with a view to dateing the extent, if any, to
which the licence which has been granted to GOTHLimpact upon matters of
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national security and, if so, what remedial actibany, may be taken pursuant to
Section 56 of the Telecommunications Act (2000).

4. The OCG is hereby formally recommending that a cofpthis Report should be
referred to the Director of Public Prosecutions FD®n the basis that there is
prima facieevidence which is recorded herein that Mr. Gedyigd may have
committed a criminal offence or offences under ®ack9 of the Contractor
General Act by wilfully withholding information fra a Contractor General,

thereby obstructing him in the lawful executiorhaed functions under the Act.

Section 29 of the Contractor General Acprovidesjnter alia, as follows:

“Every person who —

(a) wilfully makes any false statement to mislead osleads or attempts to
mislead a Contractor- General or any other persanthe execution of his
functions under this Act; or

(b) without lawful justification or excuse —

i.  obstructs, hinders or resists a Contractor-Geneyablny other person in
the execution of his functions under this Act; or

ii. fails to comply with any lawful requirement of arfactor- General or
any other person under this Act, ....

shall be guilty of an offence ...".

Consequently, the OCG is recommending that theogpiatte legal action, if any,
as deemed fit by the Director of Public Prosecwjdre pursued.

5. The OCG is also hereby recommending that the msitteuld be referred to the
Director of Public Prosecutions and the CommisgiasfePolice for an urgent
determination be made by as to whether the safedysacurity of Mr. George
Neil is in likely jeopardy and if so what measureay be deemed appropriate to

ensureinter alia, his safety and that of his family.
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6. The OCG respectfully recommends that the Cabinégrev possible, refrains
from granting conditional approval of licences pegdsubstantive due diligence
checks on applicants for telecommunications licendéis recommendation is
being made against the background that the conditi€abinet approval is
subject to various due diligence checks which nmayeffect, and under certain

circumstances, expose the Government of Jamaicd)(&dtigation.

7. It is further recommended that in instances whbeelaw requires consultation
between Public Bodies, in this particular instartbe, SMA and the OUR, such
consultation should take place in a structured tamely manner in order to
ensure that the responsibilities that are imposgonueach Public Body are
comprehensively discharged in the interest of thateSand the respective

stakeholders.

8. It is also recommended that the details of advdraee reports be fully
documented and conveyed to the Minister with pbdfaesponsibility for
Telecommunications, with an intent to ensure thate fulfilment of his lawful
Ministerial responsibilities, he is fully appriseflany security constraints which
may impact upon the determination of whether orargpplicant is a suitable,
fit and proper candidate for being granted the psep licence.

9. The Minister with portfolio responsibility for Tetemmunications and the
officials of the OUR and the SMA should, collectiyeunambiguously define
and contextualize the criteria which must be asgigio determine thdit and

proper’ status of applicants for telecommunications licence

10.The OCG is also recommending that public officdf®ials and consultants,
who are engaged by the Government of Jamaica (Gdbgre to the strictest

practices of professional ethics and conduct, whilshe employ of the GOJ.
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11.Finally, the OCG believes that it is timely to rewiall Public Officers who
abuse their office and authority for personal gand/or for the benefit of others,
that there are circumstances in which such conduiitely to rise to the level of
a criminal act of corruption. The provisions that aontained in Section 14 (1)
(b) of the Corruption Prevention Act are instruetin this regard. They provide
simply that ‘A public servant commits an act of corruption if, ha the
performance of his public functions, does any aabrits to do any act for the
purpose of obtaining any illicit benefit for himket any other persdn

An act of corruption is punishable upon summaryvidion in a Resident
Magistrate's Court, in the case of a first offenicea fine not exceeding one
million dollars or to imprisonment for a term notceeding two years, or to both
such fine and imprisonment; and in the case otargkor subsequent offence, to
a fine not exceeding three million dollars or topnsonment for a term not

exceeding three years, or to both such fine andismpment;

Upon conviction in a Circuit Court, an act of cgotion is punishable, in the case
of a first offence, to a fine not exceeding fivelion dollars or to imprisonment
for a term not exceeding five years, or to bothhsfime and imprisonment; and in
the case of a second or subsequent offence, toeanbt exceeding ten million
dollars, or to imprisonment for a term not excegdem years or to both such fine

and imprisonment.
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INTRODUCTION

On 2008 April 22, the Office of the Contractor GeldOCG), acting on behalf of the
Contractor General, and pursuant to Section 15{d)1®% of the 1983 Contractor General
Act, initiated an investigation into the circumstas surrounding the award of a
Domestic Mobile Spectrum Licence (‘DMSL’) to Ind€&ommunications Network Ltd.,
trading as GOTEL,

The Investigation was initiated following upon tiezeipt of certain documentation from
the Hon. Orette Bruce Golding, the Prime Ministedamaica.

By way of a letter which was dated 2008 April 1h¢ tPrime Minister provided the
Contractor General with copies of documents rejatim telecommunications licences
that were issued to Index Communications Netword. L(hereinafter referred to as
GOTEL).

The referenced cover letter from the Prime Minigteicated that “...th&ecurity Forces
brought to my attention concerns regarding the essfti cellular licenses to the above-
named company.The letter further stated that.the matter requires the most thorough

investigations by the Contractor- General*>”

The documents which were provided by the Prime &tami included,inter alia, (a)
Intelligence Reports regarding GOTEL, its princgpahd associates of the principals; (b)
a status report on the fourth mobile licence whias issued to GOTEL and supporting
documents regarding same; and (c) correspondenmcethre Jamaica Constabulary Force
(JCF) indicating that an ‘adverse trace’ had beeuand for Mr. George Neil, the
Chairman of GOTEL.

15 Letter from the Hon. Orette Bruce Golding datedilAp4, 2008 addressed to the Contractor General. —
Master File 1
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For the purpose of clarity, it must be noted thataalverse trace’ relates to the findings
of a security verification exercise which is conthacby the Jamaica Constabulary Force
(JCF), on behalf of the OUR, with regard to applisawho are desirous of holding

telecommunications licences.

The security verification requirement was introddiceito the telecommunications
licensing regime after the commencement of Phabkeoflithe Telecommunications

Liberation process in 2003 March.

As a creature of law, the OCG is bound by statute, accordingly, considered the
sensitivity of the referenced intelligence inforroat and the propriety of using and

publishing the content contained therein in itscsdeReport of Investigation.

It is therefore instructive to record and highligthte following provisions of the
Contractor General Act which are the germane praviswhich speak to the restrictions
that are placed upon a Contractor General in tHdigation of information which is

received during the course of an Investigation.

The restrictions are as follows:

1. As regards contracts that are entered into ordiegerhat are issued or granted for
purposes of defence or for the supply of equipmenthe Security Forces, a
Contractor General is prohibited from carrying aatinvestigation into any such
matters unless he obtains the prior approval ofGlabinet. The prohibition,
however, does not extend to the contract monitoaictiyities of the Contractor
General. (Section 15.2).

2. Where the Cabinet notifies a Contractor Generat tha disclosure by a
Contractor General of any document or informatiauld involve the disclosure
of the proceedings of Cabinet (relating to mattefsa secret or confidential

nature and is likely to be injurious to the pubinterest) or would prejudice
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Jamaica’s relations with a foreign Government dermational organization, or
would prejudice the detection of offences, a Catitna General is thereby
prohibited from communicating the said information document. (Section
19.1.a).

3. Where the Cabinet certifies that the giving of amgrmation, or the answering
of any question, or the production of any docunwerthing, would prejudice the
security or defence of Jamaica, a Contractor Gérstral not further require
such information or answer to be given or such demt to be produced.
(Section 19.1.b).

Section 30 of the Contractor General Act also tesias follows:

“1. A Contractor-General may initiate or continueny investigation and report
thereon pursuant to this Act notwithstanding argalegroceedings relating to the
subject matter of the investigation.

2. Nothing in subsection (1) shall be construegeeventing a court from ordering
the Contractor-General not to publish a report arpthereof if the court is of
opinion that such publication is likely to prejudiany proceedings pending
before the court.”

In the subject Investigation, none of the informatwhich was presented to the OCG, by
the Prime Minister, fell within the parameters be trestrictions/exceptions which are
detailed above.

It must be noted that a total of five (5) Inteligpe Reports were received in the
document package which was submitted to the OCGhdyrime Minister, under cover
of his letter which was dated 2008 April 14.
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The five (5) Intelligence Reports, which were sulbed to the OCG, are as follows:

Intelligence Report Form stamped Secret: dated21d®)

Intelligence Report stamped Secret: Undated,;

Intelligence Report stamped Secret: dateéli A€bruary 2008;
Intelligence ReportUnstampedandundated;

Intelligence Report stamped “CONFIDENTIAL": datecakth 04, 2008.

o > 0 DbdPRF

The contents of the five (5) Intelligence Reportsitained sensitive information and
allegations which, in the OCG’s opinion, was of\vgramport to matters of national
security and also to the character and antecedsntdlr. George Neil and/or his

associates.

Given,inter alia, the nature of the contents of the five (5) Imgelhce Reports, as well as
the fact that the OCG was not provided, by the BrMinister, with the details of the

exact arm(s) of the security forces from which th#rmation originated and/or an

indication of whether any branch of the securitscés had acted or is currently acting
upon any of the referenced information, the OCGthe interestinter alia, of the

preservation ofNational Security, has exercised its statutory and quasi-judicial

discretionary powers and has opted not to reproducpublish any of the material

components of the referenced Intelligence Reports.

This decision was taken particularly in light oétfact that the OCG is cognizant of the
fact that the divulgence of the particulars of lifielligence Reports could jeopardise any
current or future law enforcement actions whichlamg undertaken or contemplated, as

the case might be, by the Jamaica or other securigw enforcement forces.

With due consideration to the aforementioned, aggpide the absence of any restrictions
to publish the information which is contained ir thaid Intelligence Reports, the OCG
has considered the implications of the contenhefdaid Intelligence Reports and hereby

posits its findings within that context.
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It must be noted that prior to the receipt of tlewments from the Prime Minister and
his request for the OCG to investigate the mattexdia reports had surfaced in the public
domain indicating that a Mr. George Neil, the Chein of GOTEL, had written a letter
to the Hon. Clive Mullings, the former Minister ofnergy, Mining and
Telecommunications, alleging that bribery, kicktmand payouts had been made to
officers/officials of the Office of Utilities Regations (OUR) and the Spectrum
Management Authority (SMA).

Subsequent to the launch of the investigationQls, by way of a Formal Requisition
which was dated 2008 May 9 to Minister Clive Mu@ig) requested a copy of the letter
that was allegedly written to him by Mr. George IN&i signed copy of the letter was
duly presented by Minister Mullings along with mesponse to the OCG’s Requisition,
which was dated 2008 June 5.

The allegations which were contained in Mr. Neillstter, which was dated
2008 April 11, raised a number of concerns in retato the alleged corrupt and illicit
actions of officers at the OUR and SMA in the gfiastiance of licences to GOTEL. The
allegations alluded to impropriety, irregularitylagk of fairness and transparency in the
grant/issuance of the Telecommunication Licendaieach of the Corruption Prevention

Act and other perceived acts of criminality.

Below is a synopsis of the allegations which weretained in Mr. Neil’s letter, that was
dated 2008 April 11, which was addressed to Mini€lese Mullings:

* “We applied for the 3.4 GHz spectrum band to deedixnternet and fixed
telephone service across Jamaica. During that pgeceur experience with the
Spectrum Authority and the Managing Director, Etrfesiith, was one of dismay;

» The process was such that we were pressured faupsyand “kickbacks” from

the Spectrum Authority Management staff;

GOTEL Investigation Office of the Contractor-Geriera 2009 March
Page 37 of 198



* We refused to pay and solicited the help and infleefrom one dear friend and
associate, Mr. Paul Burke, who, in trying to asssicountered bureaucratic
indifference, if not active sabotage, from offisialf the Spectrum Management
Authority;

* It got to the point where it warranted an intervient from the then Honourable

Minister Phillip Paulwell for the spectrum licente be granted to us;

* We later tried to buy a mobile licence discountgdh® then government, but we
were not successful because the licence was sudrsggiven to AT&T. During
all of this, we were still under constant threatdablackmail by the Spectrum
Authority, because by this point, the fixed lineedpum was becoming an

increasingly valuable commodity;

» The Spectrum Authority started writing us threatgnlietters and coming up with
clauses and motives to disqualify and remove um fitee spectrum so that they

could sell it to the multinational;

» Our equipment was severely damaged by agents oBpeetrum Management
Authority and ripped from a few remote locationatttve had them... It was only
after complaining to the then Minister Phillip Pall about the situation and
securing his intervention, that we learnt that iaismhe Spectrum Authority that

had removed the equipment, using one of their eafey Mr. Richard King;

* ...we wrote again to The Honourable Phillip Paulw#lht we be considered

again, this time for a mobile carrier licence...;

* We later settled on a price of 2 million USD (approately 154 million JMD),
which was taken to the cabinet and approved in &atyr 2007;
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* ... We were once again left to the mercy of the ©fficUtility Regulations and
the Spectrum Management Authority, which wantedtausontinue paying

extortion fees;

* We later succumbed to the pressure and paid sormeyrio individuals at the
Spectrum Authority but even that was not enougbauxe they kept asking for
more. The Office of Utility Regulations was doihg same to us;

* The Spectrum Authority with their Managing Diregtdvir. Ernest Smith,
leveraged their authority to forcefully remove us, pressure us, Gotel, into

signing a document prohibiting us from pursuing &gal action against them;

* With the election and the subsequent change ofrgment, we refused to pay
any more extortion money. There is one individuainf the Office of Ultility
Regulations, Mr. David Geddes, who called after &hections to threaten me
demanding that we stop complaining to the new KénisHonourable Clive
Mullings, about the state of the licence and theudiic state of the OUR with
regards to the license processing. Mr. Geddes éurtimformed us that the
Minister could not help us; it is only he and hissb that could help us and we
would need to come and talk to them, otherwise addvbe coming under a lot

of pressure.”

The issuance of the referenced Domestic Mobile tBpecLicence (‘'DMSL’) to GOTEL
was one which had been the subject of conditioppt@val via a Cabinet Decision which
was dated 2007 April'2

The records reveal that Minister Clive Mullingsued a Spectrum Licence, which was
dated 2008 January 31, to GOTEL, in his officiabaety as Minister with portfolio

16 Cabinet Decision # 11/07 dated 2007 April 2.
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responsibility for Telecommunications, pursuant tthe provisions of the

Telecommunications Act (20067,

The licences, which are the subject of the OCG'sestigation and to which the

allegations which were brought by Mr. George Nedld relate, are as follows:

1. The Domestic Mobile Carrier Licence (‘DMCL);

2. The Domestic Mobile Service Provider Licence (‘DM3Rand;

3. The Domestic Mobile Spectrum Licence (‘DMSL’).

The Terms of Reference of the OCG’s Investigatidno the telecommunications licences
which were granted/issued to GOTEL were primardyeloped in accordance with those
of the mandates of the Contractor General whichstipulated in Section 4 (1) and
Section 15 (1) (a) to (f) of the Contractor Genéyetl, 1983.

Additionally, the OCG was guided by a recognitidritee very important responsibilities
which are imposed upon Public Officials and Offxef the OUR and SMA by the
Telecommunications Act (2000) and the Corruptioevention Act.

The OCG was also guided by Section 21 of the Cotaraseneral Act, which mandates
that a Contractor General shall consider whetheh&® found, in the course of his
Investigation, or upon the conclusion thereof, exitk of a breach of duty, misconduct or
criminal offence on the part of an officer or membg&a Public Body and, if so, to refer

same to the appropriate authority.

7 Statement from Minister Clive Mullings dated 20Dfhe 5: Response to Question # 2
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The Findings of the OCG’s Investigation into thargfissuance of the Domestic Mobile
Spectrum Licence to GOTEL are premised primarilpru@n analysis of the sworn
statements and the documents which were providedhbyRespondents who were
requisitioned by the OCG during the course ofntgektigation.
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TERMS OF REFERENCE

The primary aim of the Investigation was to aséenehether there was compliance with

the provisions of the Telecommunications Act arel @ontractor General Act (1983) in

the grant/issuing of licences to Index Communiceidletwork Ltd., trading as GOTEL,

by the former Ministry of Energy, Mining and Telesmunications (MEMT).

Additionally, the OCG was guided by a recognitidrite very important responsibilities

which are imposed upon officials of the OUR and SklAthe Telecommunications Act
(2000) and the Corruption Prevention Act.

Specific Objectives

1.

Identify the licensing procedure which was employgdthe MEMT, the Office
of Utilities Regulation and the Spectrum Managenfathority or anyone acting

on their behalf in the grant/ issue of telecommatigns licences to GOTEL.

Determine whether there were any breaches of thec@mmunications Act, on
the part of the MEMT, the Office of Utilities Regtilon and/or the Spectrum
Management Authority or by anyone acting on theindif, in the grant/ issue of

telecommunications licences to GOTEL.

Determine whether the telecommunications licendest have been granted
and/or issued to GOTEL were granted and/or issaety,fon merit, impartially

and transparently.

Determine whether there was any evidence that weughest impropriety and
irregularity on the part of any individual or egtivhich contributed to the grant/

issue of the referenced telecommunications licetw&OTEL.
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BACKGROUND

The Investigation into the issuance of certainfazs under the Telecommunications Act
(2000) to GOTEL was initiated following the receipy the OCG, of several documents
which were alleged to pertain to the circumstanadsch surrounded the award of

licences to GOTEL and, the security verificatiortteé principals of GOTEL.

These documents were received, by the OCG, fronPtiree Minister of Jamaica, the

Hon. Orette Bruce Golding, under cover of a letthich was dated 2008 April 14.

The Prime Minister’s letter of 2008 April 14 indted that“... the matter requires the
most thorough investigations by the Contractor-Gahe”

The documents which were received from the Primaiditr revealed that an adverse
trace was on record for one of the principals ofl&D, a Mr. George Neil. However, the

documentation also revealed that despite the agltemse, in 2007 April, GOTEL had

been granted conditional approval, by the then i@#bifor the award of a Domestic
Mobile Spectrum Licence (‘DMSL’).

It is important to note that allegations had algesdrfaced in the media regarding a letter
which was allegedly written by Mr. George Neil, Bbairman of Index Communications
Network Limited, and which was addressed to Mimistéive Mullings. In his letter,
Mr. Neil alleged that he had paid bribes to offiiaf the Office of Utilities Regulation
(OUR) and the Spectrum Management Authority (SMA).

The allegations which were made by Mr. Neil alludedequests for bribes from public
officials of the SMA and the OUR as well as activackmail and the alleged subsequent
payment of monies to officials at the SMA and tHgrRO
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The referenced allegations surfaced approximatety ) months after Minister Clive
Mullings had granted a Domestic Mobile Spectrumebice (‘DMSL’) to GOTEL on
2008 January 31.

Given the content of the Intelligence Reports,rétgiest from the Prime Minister and the
allegations which had surfaced in the Media, tleucnstances surrounding the grant of
telecommunications licences to GOTEL was such tivey conveyed an appearance of

irregularity, impartiality and questionable circuarsces in the award of the licences.

Pursuant to Sections 15 (1) and 16 of the Contr&etmeral Act, the Contractor-
General, through the Office of the Contractor-Gaherformally convened an
investigation into the matter on 2008 April 22.
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METHODOLOGY

The OCG, in the conduct of its Investigations, daseloped standard procedures for
evidence gathering. These procedures are develppediant to the powers which are
conferred upon a Contractor-General by the 1983r@ctor-General Act.

It is instructive to note that Section 17 (1) o€ t@ontractor-General Act empowers a

Contractor-Generalto adopt whatever procedure he considers approrido the

circumstances of a particular case and, subjectht® provisions of (the) Act, to obtain

information from such person and in such manner @ae such enquiries as he thinks
fit.” (OCG Emphasis).

The OCG’s Investigation into the issuance of cartdicences, under the
Telecommunications Act (2000), to GOTEL, was inédh following the receipt of
several documents pertaining to the circumstangesunding the award of licences to
GOTEL as well as the security verification of threnpipals of GOTEL. These documents
were received, by the OCG, from the Prime Ministedamaica, the Hon. Orette Bruce

Golding, under cover of a letter which was date@&April 14.

The Terms of Reference of the OCG’'s Investigationto i the award of
telecommunications licences to GOTEL were primadiéyeloped in accordance with the
mandates of the Contractor General as are stipguiatSection 4 (1) and Section 15 (1)
(a) to (f) of the Contractor General Act, 1983.

The Terms of Reference of the Investigation, anel development of the written
Requisitions/Questionnaires which were utilized otlghout the course of the
Investigation, were also guided by the OCG’s redogm of the far-reaching
responsibilities and requirements that are impagseah Officials of the OUR and the
SMA by the Telecommunications Act and the Corrupfvevention Act.
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In addition, the OCG was guided by Section 21 & @ontractor-General Act which

provides that [f a Contractor-General finds, during the course d¢ifis Investigations or

on the conclusion thereof that there is evidenceabbreach of duty or misconduct or

criminal offence on the part of an officer or membef a public body, he shall refer the

matter to the person or persons competent to takehsdisciplinary or other proceeding

as may be appropriate against that officer or memb@ad in all such cases shall lay a

special report before Parliamerit (OCG Emphasis).

A preliminary set of Requisitions/Questionnaireatedl 2008 May 9, was sent by the
Contractor General to key representatives of theRQlthe SMA, Minister Clive
Mullings, the Hon. Orette Bruce Golding, Prime Mi@r of Jamaica and other senior

Ministers of Government.

Further Requisitions/Questionnaires were subsetjudimected to Mr. George Neil, the
Chairman of Index Communications Network Ltd., Nihillip Paulwell, the former

Minister of Industry, Telecommunications, Energyda@@ommerce, Mr. Paul Burke, a
People’s National Party (PNP) official, other Puab®fficials, and representatives of
Cable and Wireless Jamaica Ltd., Oceanic Digitalalea and Digicel Jamaica Ltd., all

of whom were considered material to the Investayati

A follow-up Requisition was directed to Mr. Georiyeil in an effort to clarify several

issues which were identified in his initial decléwa and response to the OCG.

The Requisitions/Questions which were utilised iy ©OCG included specific questions
that were designed to elucidate critical informatipom Respondents on the matters

which were being investigated.

However, in an effort to not limit and/or excludetdisclosure of information which was
considered to be germane to the Investigation Rggpondent, but which might not have
been specifically requisitioned by the OCG, the O@éeked all Respondents the

following question:
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“Are you aware of any additional information whiglou believe could prove useful to
this Investigation or is there any further statemenregard to the Investigation which

you are desirous of placing on record? If yes, peeprovide full particulars of same.”

Very importantly, the form of written Requisition, which was utilised by the OCG,

also required each Respondent to provide, under thpain of criminal prosecution,

complete, accurate and truthful written answers toa specified list of written

questions and to make a formal declaration attestig to the veracity of same before a

Justice of the Peace

The Requisitions were issued pursuant to the powbkish are reserved to the Contractor
General under the Contractor General Act and itiquaar, Sections 4, 15, 17, 18 and 29
thereof. The Requisitions were also issued pursimaBections 2 and 7 of the Voluntary

Declarations Act and Section 8 of the Perjury Act.

It is instructive to note th&&ection 18 (2) of the Contractor-General Acprovides that

“Subject as aforesaid, a Contractor-Generahy summon before him and examine on

oath -

a. any person who has made representations to him; or

b. any officer, member or employee of a public bodgror other person who, in the
opinion of the, Contractor-General is able to figiniinformation relating to the

Investigation

and such examination shall be deemed to be a jualigroceeding within the meaning
of section 4 of the Perjury Act (OCG Emphasis).

Further Section 18 (3) of the Contractor-General Acprovides that; For the purposes

of an Investigation under this Act, a Contractor-@eral shall have the same powers as

a Judge of the Supreme Court in respect of the attence and examination of

witnesses and the production of documentfOCG Emphasis).
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Section 2 (1)of the Voluntary Declarations Act provides that;In any case when by

any statute made or to be made, any oath or affidaight, but for the passing of this
Act, be required to be taken or made by any pemagpersons on the doing of any act,
matter, or thing, or for the purpose of verifyingyabook, entry, or return, or for any

other purposenhatsoever, it shall be lawful to substitute a da@tion in lieu thereof

before any Justice; and every such Justice is herelmpowered to take and subscribe
the samée’ (OCG Emphasis).

Section 7 of the Voluntary Declarations Act provides thatIn all cases when a
declaration in lieu of an oath or affidavit shalate been substituted by this Act, or by
virtue of any power or authority hereby given, ohem a declaration is directed or
authorized to be made and subscribed under theoaityhof this Act, or of any power
hereby given, although the same be not substitatédu of an oath, heretofore legally
taken, such declaration, unless otherwise directeder the powers hereby given, shall

be in the form prescribed in the Schedule.”

Section 8 of the Perjury Actprovides inter alia, that, ‘Every person who knowingly
and willfully makes (otherwise than on oath) a etaént false in a material particular
and the statement is made-

(a) in a voluntary declaration; or ....

(c) in any oral declaration or oral answer which lserequired to make by, under, or

in pursuance of any enactment for the time beirfgrice,

shall be guilty of a misdemeanour, and liable omwction on indictment thereof to
imprisonment with hard labour for any term not eediag two years, or to a fine, or to

both such imprisonment and fine

The material import of the foregoing is that theosw and written evidence that is
provided to a Contractor General, in response soStatutory Requisitions, during the
course of his Investigations, is that the said evie is (a) provided in accordance with
certain specified provisions of the Statutory Lavslamaica, and (b) provided in such a

manner that if any part thereof is materially faldee person who has provided same
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would haveprima facie committed the offence of Perjury under Sectiaf &he Perjury
Act and, as will be seen, would have alpdma facie committed a criminal offence

under Section 29 (a) of the Contractor General Act.

The OCG considers the above-referenced evidentesgag procedures to be necessary
in order to securenter alia, the integrity and evidentiary cogency of the infation

which is to be elicited from Respondents. The icgilons of the subject requirements
also serve to place significant gravity upon thepomses as well as upon the supporting

documents which are required to be provided by Badpnts.

It is instructive to note that the OCG, in the condict of its Investigation, prefers to

secure sworn written statements and declarations &im Respondents, under the pain

of criminal prosecution. This ensuresinter alia, that there will be no question as to

what has been represented to the OCG. Nor will ther be any doubt as to the

integrity or credibility of the information which i s furnished to the OCG and on

which its consequential Findings, Conclusions, Rafals and Recommendations will

be necessarily based.

The OCG also went to great lengths to ensure tlesp&dents were adequately and
clearly warned or cautioned that should they mlegesist, obstruct or hinder a
Contractor-General in the execution of his functicor fail to provide a complete,
accurate and truthful response to any of the Rémuns or questions which were set out
in its Requisition, they would become liablater alia, to criminal prosecution under

Section 29 of the Contractor-General Act.

Section 29 of the Contractor General Acprovides as follows:
“Every person who -
(a) willfully makes any false statement to misleadnisleads or attempts to
mislead a Contractor-General or any other persortha execution of his
functions under this Act; or

(b) without lawful justification or excuse -
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(i) obstructs, hinders or resists a Contractor-@eal or any other
person in the execution of his functions under Aus or
(i) fails to comply with any lawful requirement @fContractor-General
or any other person under this Act; or
(c) deals with documents, information or things tieered in section 24 (1) in
a manner inconsistent with his duty under that saben,
shall be guilty of an offence and shall be liable summary conviction before a
Resident Magistrate to a fine not exceeding fiveusand dollars or to
imprisonment for a term not exceeding twelve moonth® both such fine and

imprisonment

Further, in addition to theworn written answers which the Respondents were redjtire
provide, the OCG also requested that in respedhefassertions and/or information
which were to be provided, Respondents should, evieerpossible, submit documentary

evidence to substantiate the statements that wade.m

Requisitions/Questionnaires were directed by thent@otor General to the Public
Officers/Officials who are listed below. In additiocomprehensive reviews of relevant
information were undertaken by the OCG to assist its Investigation. Details of these

are also summarized below.

1. The following Senior Public Officials were requisited by the OCG primarily
because they were named in a Secret IntelligenperRas either (1) having been
involved in a meeting with a known associate of I@eorge Neil to discuss
acquisition of the telecommunications licences(2)r having facilitated such a

meeting; or (3) having been in attendance at aingeetith Mr. George Neil.
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The named public officials are:

a. The Hon. Orette Bruce Golding, Prime Minister aindéca;

b. The Hon. Daryl Vaz, M.P., Minister of State, Offickthe Prime Minister;

c. The Hon. Rudyard Spencer, O.D., Minister of HeathEnvironment,
Ministry of Health & Environment;

d. Mr. lan Moore, former Chairman of the Board of Bi@s, Petroleum
Corporation of Jamaica (PCJ).

2. The following Public Officials were also required provide sworn written

responses to formal Requisitions which were dicktdethem by the OCG:

a. The Hon. Clive Mullings, former Minister of EnergWining and
Telecommunicatons, MEMT,;

b. Mr. J. Paul Morgan, former Director General, Offiad Utilities
Regulation;

c. Mr. Raymond Silvera, Deputy Director General, Offiof Utilities
Regulation;

d. Mr. Ansord Hewitt, Secretary to the Office, OffiogéUtilities Regulation;

e. Mr. David Geddes, Director of Consumer and Publftaits, Office of
Utilities Regulation;

f. Mr. George Wilson, General Counsel, Office of Wgls Regulations;

g. Mr. Ernest W. Smith, former Managing Director, Sppemn Management
Authority;

h. Dr. Jean Dixon, Permanent Secretary, in the foriiistry of Energy,
Mining and Telecommunications, MEMT,;

i. Mr. Glenford Watson, Senior Legal Officer, MEMT.

2. A detailed Requisition was also directed to Mr. geoNeil, Chairman, Index
Communications Network Ltd., trading as GOTEL;
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3. A detailed Requisition was also directed to Mr. lighiPaulwell, the former

Minister of Industry, Technology, Energy and Comoegi(MITEC);

4. Detailed Requisitions were also directed to thdofaihg persons who were

deemed sufficiently knowledgeable to assist the Q€& Investigations:

a. Mr. Courtney Jackson, former Regulatory Consult@ffice of Utilities
Regulations;
b. Mr. Paul Burke, a PNP Official.

5. Invitations to provide information were also exteddo the following companies:
a. Cable and Wireless Jamaica Ltd.;
b. Oceanic Digital Jamaica;

c. Digicel Jamaica Ltd.

6. A detailed review of the certified statements, spporting documents and the
records which were provided by the RespondentkedXCG’s Requisitions, was

undertaken.

7. A follow up Requisition/Questionnaire, requestingrification on certain issues,
was directed by the OCG to Mr. George Neil.

8. A review of the OUR’sactual physical files pertaining to GOTEL was
undertaken by the OCG on 2009 February 2.

9. A review of theactual physical file which was presented to Minister Clive

Mullings to aid him in his decision making, and walhiis in the possession of the
current Ministry of Mining and Telecommunicatiomgs undertaken by the OCG
on 2009 February 6.
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To assist the Director of Public Prosecutions, @@mmissioner of Police and the
Commission for the Prevention of Corruption witleithrespective investigations and/or
deliberations herein, and to ensure that the safetylr. George Neil is secured, the
personal identification and address particulardMof Neil will be formally submitted,
herewith, under seal, to the referenced authoyitmgether with copies of all relevant
statements and records of information which Mr.IMeis made or has disclosed to the
OCG in the matter of the Licences that have bssmeid to GOTEL.

The said statements contain significant backgrailetdils which relate to the allegations
and disclosures which were made by Mr. Neil as agllhe concerns he has expressed in
regard to the disclosure of the names of the Pulfiicials who either solicited monies
and/or were the recipient of bribes. The disclosamed concerns that were raised by Mr.

George Neil are summarized in this Report.

Treatment of Highly Confidential, Secret and Sensive National Security

Intelligence Information

The OCG, in the conduct of its Investigation inke licences which were granted to
GOTEL, was provided with highly confidential, setcend sensitive national security
intelligence information by the Hon. Orette Brucelding, the Prime Minister of

Jamaica and the Minister of Defence.

The information which was provided to the OCG, ayvof letter which was dated 2008
April 14, under the signature of the Hon. Oretteid®r Golding, contained no caveats

and/or restrictions on the use of same, by the Q@@ conduct of its Investigation.

In fact, the information which was provided by fAeme Minister formed the foundation
upon which he indicated th&t. the matter requires the most thorough invesigad by

the Contractor-General...”
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As a creature of law, the OCG is bound by statute, accordingly, considered the
sensitivity of the referenced intelligence inforroat and the propriety of using and

publishing the content contained therein in itsctdeReport of Investigation.

It is therefore instructive to record and highligthte following provisions of the
Contractor General Act which are the germane prawvsswhich speak to the restrictions
that are placed upon a Contractor General in tH#igation of information which is
received during the course of an Investigation.

The restrictions are as follows:

1. As regards contracts that are entered into or ¢iegnhat are issued or granted for
purposes of defence or for the supply of equipmenthe Security Forces, a
Contractor General is prohibited from carrying antinvestigation into any such
matters unless he obtains the prior approval of Glabinet. The prohibition,
however, does not extend to the contract monitoaciiyities of the Contractor
General. (Section 15.2).

2. Where the Cabinet notifies a Contractor General th@ disclosure by a
Contractor General of any document or informatiauld involve the disclosure
of the proceedings of Cabinet (relating to mattéra secret or confidential nature
and is likely to be injurious to the public inteesr would prejudice Jamaica’s
relations with a foreign Government or internatiolmaganization, or would
prejudice the detection of offences, a Contractendésal is thereby prohibited

from communicating the said information or documégection 19.1.a).

3. Where the Cabinet certifies that the giving of arfgrmation, or the answering of
any question, or the production of any documentharg, would prejudice the
security or defence of Jamaica, a Contractor Gésbkedl not further require such
information or answer to be given or such docuntenbe produced. (Section
19.1.b).
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Section 30 of the Contractor General Act also tesias follows:

“1. A Contractor-General may initiate or continueny investigation and report
thereon pursuant to this Act notwithstanding argaleroceedings relating to the
subject matter of the investigation.

2. Nothing in subsection (1) shall be construsgeeventing a court from ordering
the Contractor-General not to publish a report arpthereof if the court is of
opinion that such publication is likely to prejudi@any proceedings pending

before the court.”

In the subject Investigation, none of the informatwhich was presented to the OCG, by
the Prime Minister, fell within the parameters be trestrictions/exceptions which are
detailed above.

However, given,inter alia, the nature of the contents of the referencedlliggace
Reports, as well as the fact that the OCG was ratiged, by the Prime Minister, with
the details of the exact arm(s) of the securitycdsr from which the information
originated and/or an indication of whether any bhaof the security forces had acted or
is currently acting upon any of the referenced imi@tion, the OCG, in the interesgtter

alia, of the preservation diational Security, has exercised its statutory and quasi-

judicial discretionary powers and has opted notrdproduce or publish any of the

material components of the referenced IntelligeReports.

This decision was taken particularly in light oétfact that the OCG is cognizant of the
fact that the divulgence of the particulars of litielligence Reports could jeopardise any
current or future law enforcement actions whichlaeimg undertaken or contemplated, as

the case might be, by the Jamaica or other securigw enforcement forces.
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FINDINGS

Licences Granted/Issued to GOTEL

The records reveal that distinct telecommunicatitiosnces, inclusive of spectrum
licences, were granted/issued to GOTEL within @hte{8) year period.

The licences, which are the subject of the OCG'sestigation and to which the

allegations which were brought by Mr. George Nejlnd relate, are as follows:

1. The Domestic Mobile Carrier Licence (‘(DMCL’);

2. The Domestic Mobile Service Provider Licence (‘DM3Rand;

3. The Domestic Mobile Spectrum Licence (‘DMSL).

It is instructive to note that the grant of eadetice should have been made pursuant to
the statutory authority of the OUR, the SMA and tMenister with portfolio
responsibility for Telecommunications as provided lby the Telecommunications Act
(2000).

The review of the application for the Domestic MebCarrier Licence (‘DMCL’) and
the Domestic Mobile Service Provider Licence (‘DM3Pwvere within the remit of the
OUR, whilst the Domestic Mobile Spectrum LicencBNISL’) fell within the purview
of the SMA.

The Telecommunications Act (2000) stipulates ththauty under which each of the
respective licences are to be granted, inclusivéhefresponsibilities of the OUR, the

SMA and the Minister with portfolio responsibilifgr Telecommunications.
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Accordingly, the OCG sought to ascertain the folluyvinformation with regard to the
licences which had been granted to GOTEL:

I. The original application date for each licence;

il. The date of the grant and/or issue of each licemd¢edex Communication
Network Limited, trading as GOTEL,

iii. The licensing procedure which was employed,;

iv. The authority, legal and/or administrative, undéricli each licence was

approved.

V. The fees paid for each licence;

Vi. Any other particulars that were pertinent to thangrand/or issue of the
licences which have been granted to GOTEL by bbth@UR and the
SMA.

Listed overleaf are the pertinent details of theerdices that were granted/issued to
GOTEL, and which are based upon the informationt Was submitted by Mr. J. P.

Morgan, in his sworn statement, to the O&G

18 Statement by Mr. J. P. Morgan dated 2008 May Z&pRnse to Question # 1
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Licence Type

Original
Date

Application

Issue Date

Expiry Date

Licence
Processing
Paid

Fee

International Voice
Provider
GO2

Telecommunication

Service

Licence-

2001 July 27

2001 November 1

2003 December 3

L

(05,

Domestic Voice
Provider
GOTEL

Communications Ltd

Service

Licence-

2001 July 27

2002 May 7

2004 May 6

$ 25,000

Internet Service

Provider Licence -+
Index Communicationg

Network Ltd

2001 July 27

2001 October 2

2003 December 3

L

0D5,0

Domestic Voice

Service Provider
Licence- Index

Communications Ltd

2001 November 13

2002 May 14

2012 May 13

$ 25,000

Domestic Carrier|

Licence - Index|

Communications Ltd

2001 July 27

2001 November 5

2011 November 3

D

International

(Voice/Data/ Transit)
Service Provider
Licence -  Index

Communications Ltd

2003 March 20

2003 April 17

2010 April 16

$ 65,000

International

Voice/Data/Transit
Carrier  Licence
Index Communicationg

Networks Ltd

2003 March 20

2003 April 17

2018 April 16

$ 65,000

Minister Clive Mullings, in his

sworn statement tbhe OCG, which was dated

2008 June 5, also provided information with regarthe Spectrum Licences which had

been granted to GOTEL. The table overleaf summsarthe details of the Spectrum

Licences that have been granted to GOTEL.:
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Licence Type Date of Grant/ Issue of Licence Licemgy Fees Paid

Spectrum Licence 2001 December 10 US$ 1.3 Million

Spectrum Licence 2008 January 31 US$ 2 Million

It was also noted by Minister Clive Mullings, instBworn statement to the OCG, that
the Licensing fee paid to the OUR would not, nolyndde within the knowledge of the
Ministry.”* The information that was presented to the OCGcatds that the Spectrum
fees listed above have been reported as being@é#ie SMA.

It is therefore evident that between the period 1208nd 2008, numerous

Telecommunications Licences, inclusive of Specttucences, were granted to GOTEL.

The licences which are the subject of scrutiny iy ©CG, are the Domestic Mobile
Spectrum Licence (‘DMSL’) which was granted in 200&8nuary by Minister Clive
Mullings and the modification/amendment to GOTELD®mestic Carrier Licence
(‘DCL’) and Domestic Voice Service Provider Licen¢BVSPL’) which paved the way
for the approval and subsequent grant of the Damedbbile Spectrum Licence
(‘DMSL’) in 2008.

Given the aforementioned, it was deemed necessayamine the Legal and Regulatory
Framework within which the subject licences to GQMere granted. Accordingly, the

OCG sought to ascertain, from representatives QR and the SMA, whether the
award, issue and approval processes were in soictpliance with the established

procedures and laws governing same.

19 Statement by Minister Clive Mullings dated 2008€%: Response to Question # 1
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The Legal and Requlatory Authority under which theLicences were Approved

According to Mr. J. P. Morgan, the former Direc@eneral of the OUR, in his response
to the OCG’s Requisition, which was dated 2008 May*The OUR is not empowered
by law to approve licences. This is a matter tladls fwithin the purview of the Minister.
The OUR advertises for licenses when the Ministedisects and thereafter processes
applications received and makes recommendatiotisetdlinister. This is done pursuant

to Section 11 of the Telecommunications Act (2080).

Mr. J. P. Morgan also stated ttfdihe OUR’s procedures leading to the recommendation
of Telecommunications Licences (and therefore thels¢ing to GOTEL) are consistent

with the provisions of Section 11 of the Act:.”

Mr. Morgan, in response to the OCG’s Requisiti@sgeated thatAfter | was appointed
Acting Director General in October 2002 and subsaygly Director General in
December 2002, my official involvement was to sifnon the recommendation of
Licences to the Minister. In this regard | review#te files submitted with each
recommendation, and satisfied myself as to the emess of the review and

fulsomeness of the evaluation in the context oésiteblished procedures?

Mr. Morgan also noted th&®Any issues related to technology, concept, “s hilisy”

[sic](merit) would first be reviewed by the Depudyrector General responsible for the
sector and on whose advice the Office (Director €sel) relied. Even after his term as
Deputy Director General with responsibility for ®ebmmunications ended, Mr
Courtney Jackson continued to perform that role his capacity as Regulatory

Consultant to the Office?®

20 Statement by Mr. J.P Morgan dated 2008 May 20p&ese to Question # 1.iv
2L Statement by Mr. J.P Morgan dated 2008 May 20p&ese to Question # 1
22 Statement by Mr. J.P Morgan dated 2008 May 20p&ese to Question # 2
% Statement by Mr. J.P Morgan dated 2008 May 20p&ese to Question # 2
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Mr. Morgan also asserted that His.involvement with the issue of any licenses to
GOTEL after 2003 occurred in this context.”

Further, according to Mr. Morgan, he hdd..no particular knowledge of the
circumstances surrounding the processing of GOTEL&pplications for

telecommunications licence&>

It is noteworthy to mention that Mr. Morgan assettigat he has...always dealt with the
general licencing issues from a policy and procediyperspective. In this regard, there
was nothing that appeared peculiar about GOTELt®m@pplications that was brought to

my attention as Director General at the initial gea"°

This latter statement from Mr. J. P. Morgan is siegihy contradictory given his previous
assertion that he “reviewed the files submitted with each recommeadatind satisfied
[himself] as to the completeness of the review futgbmeness of the evaluation in the

context of the established procedures.”

It is, therefore, apparent that in his capacitypaector General of the OUR and in an
attempt to satisfy himself and posit a recommepodatio the Minister, Mr. J. P. Morgan,
based upon his very own statement, would have,isnréview for completeness and
fulsomeness, become more intimately involved in phecess than mere policy and

procedure.

According to Mr. J. P. Morgan, hifirst specific contact with any circumstances riahg

to the issue of licences to GOTEL would therefomgehbeen in March 2003 at the
commencement of Phase Il of the liberalizationcpss. Initially these would have been
in a non specific way as GOTEL'’s application wobhllve been included with those of

other applicants being considered at the timié.”

24 Statement by Mr. J.P Morgan dated 2008 May 20p&ese to Question # 2
% Statement by Mr. J.P Morgan dated 2008 May 20p&ese to Question # 3
% Statement by Mr. J.P Morgan dated 2008 May 20p&ese to Question # 3
27 Statement by Mr. J.P Morgan dated 2008 May 20p&ese to Question # 3
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Mr. J. P. Morgan, however, noted that bidy specific involvement was as follows:

(@) “in approving the recommendation to the Ministerr fgrant of the
International Service Provider and Carrier licencdated, April §, 2003...

with the caution regarding the outstanding secucigarance;

(b) an internal discussion with the responsible offiadren | was advised of the
receipt of an adverse trace from the security fercegarding one of the

principals of GOTEL and;

(c) issuing the letter dated August,42003 addressed to the Minister advising

him of the adverse trace.?®

Mr. J. P. Morgan has, in point of fact, indicatedeiance upon his colleagues, and in
particular, the then Deputy Director General andjiRa&tory Consultant, Mr. Courtney
Jackson, for the provision of the requisite adwéehe particulars of the applications
which would then permit him to satisfy himself thie relevant conditions for the

grant/issuance of the licence were met.

The OCG, by way of written Statutory Requisitiorsdso required Minister Clive
Mullings and Mr. Ernest W. Smith, the former MamagiDirector of the SMA, to
indicate, inter alia, (1) The licensing procedure which was employed; g2) The
authority, legal and/or administrative, under whedich licence which was granted to

GOTEL was approved.

Minister Clive Mullings and Mr. Ernest W. Smith, their respective sworn statements to
the OCG, indicated that the Telecommunications f00) outlines the licensing

procedure to be observed in the award of telecongation licences.

% Statement by Mr. J.P Morgan dated 2008 May 20p&ese to Question #3
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Further, Mr. Ernest W. Smith, in his sworn statetrterthe OCG, which was dated 2008
May 22, categorically stated th&8the grant of the Domestic Mobile Spectrum Licetee
Index was in accordance with the stated guidelarad Part 1V of the Act. However, it is
my considered opinion, based on advice of Couhsglthe grant of the Domestic Mobile
Carrier Licence and the Domestic Mobile Service \Rter Licence were not in

accordance to Part Ill of the Act®

The OCG, by way of a written Requisition, which wagested 2008 July 2, specifically
asked Mr. Ansord Hewitt, Secretary to the Offic&)JR) “Was the grant of a Domestic
Mobile Spectrum License to Index Communicationsvdiét Limited Trading as GOTEL

issued in accordance with stated guidelines andfjlicable laws?”

Mr. Ansord Hewitt, in his sworn statement to the &@Qvhich was dated 2008 July 11,
stated,inter alia, that“The Domestic Mobile Spectrum License issued to BIOTame
under the remit of the Spectrum Management Auth@8MA) and as such, was outside

of the direct purview of the OUR®

The OCG, in its written Requisition, also requitdd Hewitt to, inter alia, “... provide

full details with regard to:

i. The manner in which the Domestic Mobile Spectrurende was granted

to Index Communications Network Limited Tradind=83TEL;

il. Any contravention to the established guidelines/@ndaws in the
grant/issue of the Domestic Mobile Spectrum Licertoe Index

Communications Network Limited Trading as GOTEL.”

Mr. Hewitt, having declared that the aforementiomeatter was not within the remit of

the OUR, subsequently stated that:

2 Statement by Ernest W. Smith dated 2008 May 28pBese to Question # 5
30 Statement by Mr. Ansord Hewitt dated 2008 JulyRésponse to Question # 4
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“I am not in a position to comment or provide détaon the manner in which the
relevant Spectrum Licence was granted to GOTElhigsfalls under the remit of
the SMA and the Minister...

| am also able to say that there was indeed a aoneathin the OUR that a
commitment for the issuance of Spectrum was gigeG@TEL without any
reference to the Office. Additionally, there wascah concern that it was not
immediately clear that the Office could processapplication that was submitted
as it was not clear that any of the directives pryasly issued by the Minister
responsible for telecommunications provided theic®ffwith the authority to
recommend the issuance of such a licence. As netbiout however, this was
made redundant by GOTEL’s subsequent applicationafo amendment to its

existing carrier licence instead of an applicatifmm a new licence *

It must be noted that by way of a letter which wlased 2008 February 18, under the
signature of Mr. Ansord Hewitt, which was addressedhe Acting Chief Technical
Director, Cabinet Office, in response to a reqiresh the Cabinet Office for the OUR to
outline its dealings with GOTEL, it was articulatét“The Office argued however that
provided Index Communications Limited applied fodasecured an amendment to its
Domestic Mobile Carrier Licence it could proceedaffer mobile services, subject to it
receiving the appropriate Spectrum. Index Commuriadna Limited was also informed
that the Office would, by way of separate corresj@mte, advise the portfolio Minister

of its position.®?

The letter of the same date also indicated tikainsequent on this, the Office also
indicated that it would be returning the applicatidees that had been remitted for
processing the licences application. Said advice wavided to the Honourable Clive
Mullings by way of letter dated October 3, 2007 ahhindicated, inter alia, that the

31 Statement by Mr. Ansord Hewitt dated 2008 JulyRésponse to Question # 5
32 |_etter dated 2008 February 18 addressed to A@Higf Technical Director from A. Hewitt.
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Office was of the view that if the restrictions avdifted Index Communications Limited

could in fact deploy mobile service¥”

It must be noted that the OUR, by way of letter chihivas dated 2007 October 3, wrote
to Minister Clive Mullings proffering its advice iregard to the amendments which could
be made to GOTEL'’s existing Domestic Carrier Licerfd®CL") and Domestic Voice
Service Provider Licence (‘DVSPL’).

In this regard, Mr. J. P. Morgan, in his sworn estaént to the OCG, asserted that
“Pursuant to Section 78 (b) of the Telecommunicaidct, the OUR recommended to
the Minister a variation to the Domestic Carriercdaservice Provider Licenses held by
GOTEL by way of a letter dated Octobef 2007... to the Minister. This variation
removed any restrictions required before Phasautidl was a variation to which GOTEL

was entitled as a right pursuant to Section 78'®).

Based upon the representations which have been imaddr. Hewitt, in his sworn
statement to the OCG, as well as the corresponderite Cabinet Office, it is apparent
that the OUR gave due consideration to not requigairseparate and distinct application
from GOTEL with regard to the granting of the DomiedViobile Carrier Licence
(‘DMCL’) and the Domestic Mobile Service Provideicence (‘DMSPL’) which would
pave the way for the granting and issuance of ¢ggiisite Domestic Mobile Spectrum
Licence (‘'DMSL’).

Mr. Philip Paulwell, the former Minister of Minindgznergy and Telecommunications,
under whose watch the conditional Cabinet Apprdealthe award of the Domestic
Mobile Spectrum Licence (‘DMSL’) to GOTEL was grad{ was also required by the
OCG, in a written Requisition which was dated 2008 2, to indicate if the applicable

procedures and laws were adhered to in the awdrceoices to GOTEL.

33 Letter dated 2008 February 18 addressed to A@Higf Technical Director, Cabinet Office, from A.
Hewitt.
3 Statement by Mr. J.P Morgan dated 2008 May 20p&ese to Question # 1.vi
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In his response to the OCG, which was dated 208825, Mr. Paulwell asserted thdt
should be noted that at all times when requestegigio licences | complied fully with the
law and the said licences were onlysued on the expressed recommendation of the OUR
or the SMA.*°

With reference to the Domestic Mobile Spectrum hime (‘DMSL’) which was granted

to GOTEL, Mr. Paulwell also declared thiat no time, when | was Minister did | grant
a Domestic Mobile Spectrum (cellular) Licence taddn. There was however, a
conditional Cabinet approval given but this was ereperfected because all the

conditions were not met by Inde¥”

The OCG, in its Requisition to Mr. Phillip PaulwebBpecifically asked the former
Minister, “Was the conditional Cabinet approval of a Domes$fiobile Spectrum License
to Index Communications Network Limited Tradings#3TEL issued in accordance with

stated guidelines and/or applicable laws??”

In response, Mr. Paulwell asserted thées, the conditional approval of a Domestic
Mobile Spectrum (cellular) licence would have bdene in keeping with the applicable

laws.”3’

A review of the responses, with regard to the aslieg to the Telecommunications Act
(2000), has revealed that the senior officers efSMA and OUR, with the exception of
Mr. E. Smith, have acknowledged that all applicdbles were followed in the award of
licences to GOTEL.

Justification of Statement by Mr. Ernest W. Smith

In defense of his assertion that not all componehtsee Telecommunications Act (2000)

were adhered to, Mr. E.W. Smith articulated tiidte Domestic Mobile Carrier Licence

% Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to Question # 1
% Statement by Mr. Phillip Paulwell dated 2008 R#ly Response to Question # 5
37 Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to Question # 6
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and the Domestic Mobile Service Provider Licenceewganted by the Minister by an
act of endorsing the Domestic Carrier and Domestaice Service Provider Licence

previously held by Index3®

According to Mr. Ernest W. Smith, tie..endorsement makes reference to the removal
of certain stated licence conditions which are onder applicable; hence the licensee
was authorised to own and operate a domestic m@#hlwice and provide domestic

mobile services to the publi¢?

Further, Mr. Ernest W. Smith indicated tHHtis my opinion that a Carrier Licence and
a Service Provider Licence granted to an entityfdoilitate the provision of fixed-
wireless services would require an application @meg of a different order of magnitude

relative to that for a Mobile Carrier Licence andvobile Service Provider Licencé®

In defense of his assertion, Mr. Ernest W. Smithsited that the“...network
infrastructure, operation and management requirenl duccessfully perform the
obligations imposed on a licensee for mobile sewis of several orders of magnitude

greater than that which would be required to ddlifieed-wireless services*

Having raised what he considered to be the matelifé¢rences in respect of the
amendment to GOTEL'’s existing Domestic Carrier hime (‘DCL’) and Domestic Voice
Service Provider Licence (‘DVSPL’) and what wouldrmally obtain for licences of a
similar nature, Mr. Ernest W. Smith then alludedtlte separate requirements of the
applicants for Carrier and Service Provider Licencempared to applicants for Mobile
Carrier and Mobile Service Provider Licences whstiould obtain under Section 11 of
the Act.

3 Statement by Mr. Ernest W. Smith dated 2008 MayRe&ponse to Question # 6i
39 Statement by Mr. Ernest W. Smith dated 2008 May R&sponse to Question # 6i
“0 Statement by Mr. Ernest W. Smith dated 2008 MayReponse to Question # 6ii
1 Statement by Mr. ErnestW. Smith dated 2008 MayR&&ponse to Question # 6
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In support of his argument, Mr. Ernest W. SmithtHer expressed his opinion that the
separate requirements woulld.ensure that the applicant for Mobile Carrier ambbile
Service Provider licences possesses the technicalifigations to fully perform the
obligations imposed by the licence; and, that thmpli@ant satisfies the financial

requirements for the construction and operatiotthef facility to provide the servicé?®

In regard to thefit and proper’ criteria which is a component of the due diligence
process for the granting of licences, Mr. ErnestSMith posited that he h&s.seen no
evidence that this determination was made prioth® endorsement and grant of the
Domestic Mobile Carrier and the Domestic Mobile\Bee Provider licences to Index?

In furtherance of his argument, Mr. Ernest W. Snaibo asserted thah review of the

respective formats of the standard Domestic MdBdevice Provider Licence with that of
the Domestic Voice Service Provider Licence endbimed converted to a Domestic
Mobile Service Provider Licence issued to Indexeads some notable differences,

including:

* The section on Grant of Rights which details thevises to be provided to the
public. The standard licence has a schedule listimg licensed services which
specifically details mobile services, whereas, éndorsed licence only refers to

the licensed service as domestic switched minutes.

Hence the licence issued to Index do not conforih Wie prescribed format for

Domestic Mobile Carrier and Service Provider Licea®*.(OCG Emphasis)

In regard to the aforementioned concerns which wased by Mr. Ernest W. Smith, it is
instructive to note that on 2007 November 29, Mndst W. Smith held a meeting with

Minister Clive Mullings.

“2 Statement by Mr. Ernest W. Smith dated 2008 MayRe&ponse to Question # 6ii
“3 Statement by Mr. E.W Smith dated 2008 May 22: Rasp to Question # 6ii
4 Statement by Mr. Ernest W. Smith dated 2008 MayR&ponse to Questions # 6ii
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According to Mr. Ernest W. Smith, he requestedrtiezting with the Minister in order to

explain the concerns which the SMA had with regardhe process which was used to
grant the Domestic Mobile Carrier Licence (‘DMClahd the Domestic Mobile Service

Provider Licence (‘DMSPL’) to GOTEL.

In a supporting brief, which was reported by Mrn&st W. Smith as having been
presented at the 2007 November 29 meeting, the EdMluded that:

“The licences held by Index contain no restrictiarsl therefore the provisions
of the Telecommunications Act referring to the reah@f restriction in phase Il
would not apply to the licences held by Index. &kisting form of mobile service
provider and Carrier Licences do hold restrictionter alia in relation to
international services but state that after Phagdk those would be lifted.
Therefore there would be no need for a public motic application to the

Minister for removal of the restrictions, it wouté seamles$®

The referenced brief also posited th@he correctly methodology would have been to
advise Index that their existing Licences could betrelied upon to provide mobile

telecommunication services. Further that the agian submitted would have to be
processed in the prescribed manner set out at@etti and 13 of the Act®

The aforementioned opinion was expressed approglynatx (6) weeks after Minister
Mullings had endorsed the amendment to GOTEL'stiexysDomestic Carrier Licence
(‘DCL’) and Domestic Voice Service Provider Licené®VSPL’) on 2007 October 8.

It is instructive to note that Section 11 of thdéeCemmunications Act (2000) provides as

follows:

> Index Communication Network Limited... Index_2007%1Rlotes for Minister Meeting
46 H
Ibid
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“11. - (1) An application for a licence under thdsct shall be made to the Office in the
prescribed form and shall be accompanied by thegieed application fee and contain

a statement that —

(a) the applicant undertakes to comply with thevpsions of this Act relating to the type
of facility or specified service to which the applion relates, including -

() interconnection obligations;

(i) universal service obligations;

(iii) licence limitations; and

(iv) network expansion requirements;

(b) the applicant is not disqualified from beingagted a licence by reason of any legal

impediment;

(c) the applicant possesses the technical quatiboa to fully perform the obligations

imposed by the licence; and

(d) the applicant satisfies the financial requirertsefor the construction and operation of

the facility or the provision of the services toieththe application relates.

(2) In deciding whether to recommend to the Mimiskat an applicant be granted a

licence, the Office shall —

(a) determine whether the applicant is a fit andger person to be granted a licence, is

an undischarged bankrupt or has previously beemgg@ a licence which was revoked;

(b) determine whether any connected person hasqugly been granted a licence which

was revoked;

(c) have regard to such other matters as the Offaesiders relevant.
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(3) The Office may, where it considers necessarydesirable for the purposes of
subsection (2), by notice in writing, require arplpant to furnish such information as is

specified in that notice.

(4) After taking action in accordance with subsact(2) in respect of an application, the

Office shall make recommendations thereon to thadtéir.

(5) The Office shall recommend the refusal of arge to an applicant if the Office is

satisfied that —

(a) the applicant has failed to comply with theuggments of section 11(1); or
(b) the application is otherwise contrary to thistAr any directions issued to the Office

by the Minister pursuant to section 10.

(6) For the purposes of this Act, the following qmers shall be treated as being
connected with a given person (L") and the pensigh them, and shall be so treated
notwithstanding that at the relevant time any of fhersons in question (not being

individuals) had not yet come into existence or b@alsed to exist —

(a) a holding company or subsidiary of L;
(b) any company of which L has control;
(c) any company of which L and persons connectédlwiogether have control;

(d) any company which together with L constitutg@up.”

Given the assertions which have been made by MK &mith, it must be noted that
Mr. J. P. Morgan, by way of a letter which was da2©07 October 3, wrote to Minister

Clive Mullings Re: Index Communications Applicatibor Mobile Carrier and Service

Provider Licences
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The referenced letter stated tH@he Office of Utilities Regulation (“the Office”)s in
receipt of applications from Index Communicatioretwork Ltd. (“Index”) for Mobile
Carrier and Service Provider Licences and a subsegucorrespondence from the
Company’s Attorney requiring “urgent clarificationas to whether...... Index
Communications Network Ltd. (t/a Gotel) is authedsto deploy its mobile carrier
network and offer mobile services to the publidtenbasis of the existing licences issued
to the company...”

It was also articulated in the letter of 2007 Oeto® to Minister Clive Mullings that:

“The Office is of the view that the said Licenceusd to Index contains an
implicit restriction prohibiting the provisions ahobile services consistent with
the provisions of the Telecommunications Act, 200& Act”). The restriction
arises pursuant to Section 78 (2) (b) of the Act.

Section 78 (6) of the Act provides for an existiognsee to apply to the Minister
upon commencement of any Phase to remove a condfiedt would not be

required to be imposed if the licence in questias vgsued in that Phase.

In the instant case if such an application (for tremoval of the implicit
condition) is made and is granted the licensee @anl fact be free to offer
mobile services subject to the availability and ¢ginant of the requisite Spectrum
Licence. In this regard the Office is prepared ®commend that you give

favourable consideration to removing this restocti

In the event that you are agreeable to permit tftend of this restriction we
would point out that the language employed at peapg 3.2 of the Domestic
Carrier Licence issued in the name of Index Comupatitins Network Ltd on"7
May 2002 is sufficiently broad to allow for the pigion of telecommunications
by any medium (that is but for the implicit consitamposed by the date of

issue). Having regard to all of this, the Officeoisthe view that the change can
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be effected by simply re-issuing the licence at arrent date.”’

Given the aforementioned, it is instructive to n8txtions 13(1), 13(2) and 13(3) of the

Telecommunications Act which provide as follows:

“13. - (1) Upon receipt of a recommendation from @éce pursuant to section 11(4),

the Minister may, subject to subsections (2) and-(3

(a) in the case of an application for a carrierdiace, grant that licence authorizing the

licensee to own and operate the facilities spettifiethe application;

(b) in the case of an application for a service \pder licence, grant that licence

authorizing the licensee to provide the serviced@d in the application;

(c) in the case of a dealer licence, grant therlze authorizing the licensee to sell, trade

in or import any prescribed equipment;

(d) refer the recommendation back to the Officefdiother consideration; or

(e) refuse to grant the licence and the Ministeallshs soon as practicable give written

reasons for such refusal.

(2) The Minister shall not grant a licence to arpapant unless —

(a) the Minister has consulted the Office with nebto its recommendation in relation to

the application; and

(b) the Minister is satisfied that the applicanttishes the requirements specified in
section 11(1)(a) to (d).

47 Letter from J. P. Morgan to Minister Clive Mullisglated 2007 October 3

GOTEL Investigation Office of the Contractor-Geriera 2009 March
Page 73 of 198



(3) A licence granted under this section shall bbehe prescribed form and, subject to

subsection (5), shall be subject to the followingditions -

(a) the licensee shall not operate a facility, pdev specified services or use any
frequencies designated in the licence beyond thegef the licence or in any manner

other than that authorized by the licence;

(b) the licence or any right granted thereby shabt be assigned or otherwise

transferred except in accordance with this Part;

(c) such other condition as may be considered macgsto ensure that the licensee

complies with the requirements specified in seclibifl)(a) to (d);

(d) subject to subsection (4), such other condi@@nthe Minister deems reasonably

necessary to achieve the objects of this Act.”

The aforementioned provisions of the Telecommuitoat Act (2000) indicate that
Minister Clive Mullings, in his capacity as the NBter with portfolio responsibility for
Telecommunications, in the granting of telecommatns licences may, upon
consulting with the OUR with regard to its recomm&tion in relation to an applicant,
exercise his Ministerial authority and discretiardagrant such licences contingent upon
satisfying himself that the applicant has, in patfact, satisfied the requirements to

hold such licences.

Despite the assertions of Mr. Ernest W. Smith and M P. Morgan, the final
determination for the grant of a licence, thougimtecgent upon the recommendation
from the requisite state agencies, the OUR ant®ISIMA, as the case may be, resides

with the Minister having portfolio responsibilitgif the Telecommunications Sector.
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Despite this ministerial authority which is provitléor under the Telecommunications
Act, at a Board of Directors Meeting of the SMA, ielhwas held on 2008 February 15,
guestions were raised as to the processes which amployed by the OUR in the

conduct of its due diligence assessment of GOTEp[dication.

The Minutes of the SMA Board meeting of 2008 Febyudb, records thdfThe Minister

was faced with a situation where the OUR gave tmapany a clean bill of health and
their recommendation was accepted in endorsingltmeestic voice service provider and
carrier licence to allow that entity to provide migbservices... The mobile spectrum

licence was granted on that decisioff.”

The questions which were raised in the SMA Boardefitg of 2008 February 15,
occurred approximately two (2) weeks after the godrthe Domestic Mobile Spectrum
Licence ('DMSL’) to GOTEL on 2008 January 31.

Responsibility of State Agencies/Authorities Pursuat to the Telecommunications
Act

The Telecommunications Act (2000), being the ratévagislation which establishes the
OUR and the SMA, is the primary benchmark by whield perceived actions and/or
inaction of the OUR and the SMA, with regard to licences granted to GOTEL, are to
be measured. Below is a synopsis of the statusbhgations of the respective Public

Bodies and their officers as per the TelecommumnatAct (2000).

Function of the Office of Utilities Requlation (OUR

The Telecommunications Act (2000) defines the rolesctions and responsibilities of
the Office of Utilities Regulations, the Spectrunamhgement Authority and the Minister

with portfolio responsibility for Telecommunicatien Accordingly, the Act also

“8 Minutes of the Board of Directors Meeting of thd/S 2008 February 15. Page 3
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delineates the procedural requirements as thewipetd the grant and revocation of

licences and Spectrum.

Section 4 of the Telecommunications Act (2000) itkethe functions of the Office of
Utilities Regulation (hereinafter referred to ae tffice). Below is a verbatim extract of

Section 4 (1) of the Telecommunications Act:

“The Office shall regulate telecommunications ircaclance with this Act and for that
purpose the Office shall -

(a) regulate specified services and facilities;
(b) receive and process applications for a licengader this Act and make such
recommendations to the Minister in relation to #ygplication as the Office considers

necessary or desirable;

(c) promote the interests of customers, while t@awilne regard to the interests of

carriers and service providers;
(d) carry out, on its own initiative or at the reggt of any person, investigations in
relation to a person's conduct as will enable itdetermine whether and to what extent

that person is acting in contravention of this Act;

(e) make available to the public, information combeg matters relating to the

telecommunications industry;

() promote competition among carriers and serpoaviders;

(g) advise the Minister on such matters relatinghte provision of telecommunications

services as it thinks fit or as may be requestetheéyinister;

(h) determine whether a specified service is aevegrvice for the purposes of this Act;
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(i) carry out such other functions as may be prigeat by or pursuant to this Act®

Functions of the Spectrum Management Authority (SMA

Section 21 of the Telecommunications Act (2000pnikethe functions of the Spectrum
Management Authority (hereinafter referred to as #uthority). Below is a verbatim

extract of Section 21 of the Telecommunications, Act

“(1) For the purposes of this Part, the Ministeradhestablish a Spectrum Management
Authority (hereinafter referred to as "the Authgfit

(2) Subject to subsection (3), the functions ofAbthority shall be to advise the Minister
on any matter referred to it by the Minister andpexform any function delegated to it

pursuant to section 20(4).

(3) In performing its functions under this Act, thethority shall -

(a) have regard to the objects, provisions and psgs of this Act and the

provisions of the Radio and Telegraph Control At

(b) consult with and co-operate with the Officer@hation to any matter which

falls within the functions of the Office pursuamthis Act.”

It is instructive to note that Sections 4 (1) (bpat (1) (g) of the Telecommunications
Act (2000) requireinter alia, that the OUR (1) makes recommendations and (@sad
the Minister in matters of telecommunications segsias it considers necessary and/or
thinks fit.

4° Section 4. Telecommunications Act 2000.
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Role of the Ministry of Energy, Mining and Telecomnications (MEMT)

The Telecommunications Act (2000) does not desegraaty responsibilities, roles or
functions to the Ministry of Energy, Mining and @&ebmmunications (MEMT) in respect
of the grant, issuance or revocation of telecomeation licences. However, the
referenced Act stipulates the functions and redspdities of the Minister with portfolio

responsibility for Telecommunications.

Nevertheless, the OCG, in the conduct of its Irngasibn, sought to ascertain from the
former Permanent Secretary of the MEMT, Dr. JeaxroBj and the Senior Legal Officer
of the MEMT, Mr. Glenford Watson, their knowledgedéor role, if any, in the grant of

the telecommunications licences to GOTEL.

Dr. Dixon and Mr. Watson were identified as beimggent at a meeting of 2007 August
29, which involved former Minister Phillip Paulwelhd representatives of the OUR and
the SMA, at which time discussions were held camogr the grant of a licence to
GOTEL.

Dr. Dixon, in her sworn statement to the OCG, whigks dated 2008 July 16, declared
that“l had no personal involvement in the grant or issof any Licence issued to Index
Communications Network Limited trading as Gotel anty other party. My official

involvement in relation to the granting of the Llice would be restricted to the

communication of any applicable Cabinet Decisiothi® Regulators®

Further, Dr. Dixon noted thafThe approval of the Telecommunication Licences veas
carried out by or through the offices of the Pere@nSecretary. In keeping with the
provisions of the Telecommunication Act, there ireal communication between the
OUR and the Minister and/or the SMA and the MimistEhe Minister in turn also

communicates directly with these entiti€s.”

*0 Statement by Jean Dixon dated 2008 July 16: RespmnQuestion # 2
*1 Statement by Jean Dixon dated 2008 July 16: RespmnQuestion # 3

GOTEL Investigation Office of the Contractor-Geriera 2009 March
Page 78 of 198



According to Dr. Dixon, a copy of the Cabinet Démisgranting the conditional approval
of the Domestic Mobile Spectrum Licence (‘DMSL’) @OTEL, was received by her
office on 2007 April 10 and sHe..later became aware that by way of letter datedilAp

5, 2007, the Minister with responsibility for thergiolio advised Index of the grant of the
Licence for a fee of US$2M.>>

With respect to the meetings which were held on7280gust 29, Dr. Dixon stated that
“In the first meeting, the question of the fit aptbper status of the principals of the
Company was mentioned. A file was placed beforetitee Minister by the Director
General of the OUR and the discussion ended. Theéerbof this file was not shared

with any other person in the meeting.”

Dr. Dixon noted a subsequent meeting which was e@oed the same day involving the
former Minister, Mr. Phillip Paulwell, the Chairmand the Managing Director of the
SMA, Mr. George Neil of GOTEL, Mr. Patrick Baileyttorney-at-Law representing

GOTEL, the Senior Legal Officer of the Ministry ahdrself.

As to the adverse trace which was found, Dr. Digtated thatA perusal of a copy of
the submission does not disclose any informatidating to an adverse trace. | am not
aware if the then Minister advised Cabinet of sanhadverse trace in any oral or other
written representation to Cabinet?

Further, Dr. Dixon also articulated th&fThe decision to grant Telecommunication
Licences is a decision of the Minister and not ddeninistrative arm of the Ministry. |

cannot speak to what matters the Honourable Ministek into consideration>

*2 Statement by Jean Dixon 2008 July 16: Respongeistion # 3
*3 Statement by Jean Dixon 2008 July 16: Respongeistion # 8
>4 Statement by Jean Dixon 2008 July 16: Respongeigstion # 9 iii
% Statement by Jean Dixon 2008 July 16: Respongeiestion # 9 iv
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Mr. Glenford P. Watson- Senior Legal Officer, MEMT

In his sworn statement to the OCG, which was da@a8 July 23, Mr. Glenford Watson
indicated that With the exception of professional advice giveormflly, in relation to
the Domestic Spectrum Licence issued to Index Caication Limited trading as Gotel
(“Index”), on January 31, 2008 (“the Licence”), | &d no personal or official

involvement in the grant and/or issue of any tetecminication’s Licences to Index®”

Mr. Watson further stated that:

“In relation to the Licence, in or about August 200 became aware of a Cabinet
Decision that granted the Licence to Index. | waslenaware of the Decision, by
sight of letter dated April 5, 2007, in which tleerher Minister advised Index that

Cabinet had granted the licence subject to sattefgcdue diligence assessment
in respect of regulatory compliance and technigagafication requirements of

the OUR and the SMA.

In or about August 2007, | also became aware thatdranting of the Licence
was being considered by the Office of Utilities iation (“the OUR”), the
Spectrum Management Authority (“the SMA”) and thmibter. In this regard, |
participated in discussions relating to the integfation, understanding and
application of the relevant provisions of the Telmeunications Act 2000 (“the
Act).” >’

According to Mr. Watsorfl am not aware of the circumstances under whictielx was
selected, and presented to Cabinet, for the grgntihthe Licence. Consequently, | am
unable to comment on conformity with “stated guitkes” (it is being assumed that such

guidelines refer to the selection proce¥s.)

* Statement by Mr. Glenford Watson dated 2008 J8lyResponse to Question # 1
*" Statement by Mr. Glenford Watson dated 2008 J8lyResponse to Question # 2
%8 Statement by Mr. Glenford Watson dated 2008 JalyResponse to Question # 4
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In addition, Mr. Watson stated th&n relation to applicable law, | am aware that
certain provisions of the Act govern the grantifiddomestic Mobile Licence. To the best
of my knowledge, the granting of the Licence wasdnordance with the relevant

provisions of the Act, as understood.”

With regard to any meetings which were attendeadnsideration of the grant of a
telecommunications licence to GOTEL, Mr. Watsonicated that‘l participated in,

approximately, four meetings but with the exceptibtwo meetings held on August 29,
2007 and a meeting held on November 28, 2007, nataspeak to the dates of the other

meetings as the meetings were informai°..”

Mr. Watson asserted that the two meetings of 200guat 29 were initiated by the
former Minister with portfolio responsibility foretecommunications, Mr. Phillip
Paulwell, whilst the meeting of 2007 November 28swaitiated by Minister Clive

Mullings.

Mr. Watson intimated that in the first meeting ®0Z August 29, discussions were held
as to“...the status of Index’s application for the Licermed the respective role of the
OUR and the SMA in the licensing proce85.”

It was further revealed by Mr. Watson, the Seniegal Officer in the former MEMT,
that “During the discussion, the Director General showee Minister something in a
file. It was apparent that the Minister perused wivas shown.... The content of the file

or what was shown to the Minister was not discldseithe meeting *

In effect, the requisitioned representatives of tftemer MITEC/MEMT have

corroborated the events of the first meeting of 28@igust 29 insofar as a file being

%9 Statement by Mr. Glenford Watson dated 2008 JalyResponse to Question # 4
0 Statement by Mr. Glenford Watson dated 2008 JalyResponse to Question # 6 i
b1 Statement by Mr. Glenford Watson dated 2008 JalyResponse to Question # 6 iii
%2 Statement by Mr. Glenford Watson dated 2008 JalyResponse to Question # 6 iii
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presented to former Minister Phillip Paulwell, ttentent of which was not disclosed to

any other person present.

Insofar as the second meeting of 2007 August 29cmaserned, Mr. Watson stated that
the meeting..discussed the issues to be addressed prior taythating of the Licence

and how the issues could be properly addressedimely manner.®®

With reference to the meeting of 2007 Novemberv@@ich was convened by Minister
Clive Mullings, Mr. Watson indicated thaThe meeting was to discuss the delay in the
granting of the Licence, given that some nine (Bhtins had elapsed since the Decision

by Cabinet to award the Licencé®

Though not being able to recall the discussionthefmeeting in detail, Mr. Watson did
in fact indicatejnter alia, that the referenced meeting also sought to datetf.. if the
matters which remained to be satisfied, in accoogawith the Act, could be concluded

within a reasonable time, thereafter, so as towlbdetermination in the mattef®

Though admitting to having had various informalcdissions with representatives of the
OUR, SMA and Minister Mullings on various aspectstle Telecommunications Act,
Mr. Watson expressly stated tHatthere was no formal request for me to give lega
advice to the OUR or the SMA in relation to thergraf the Licence. Similarly, | was not
required to give any written advice to either tbenfier or current Minister in relation to

the granting of the Licence®

Further, in his sworn statement to the OCG, Mr. 8batalso indicated thaThe legal
discussions dealt with the provisions of the Actrefation to the eligibility for the

granting or holding of telecommunication licencése requirement for due diligence

83 Statement by Mr. Glenford Watson dated 2008 JalyResponse to Question # 6 (iii)
% Statement by Mr. Glenford Watson dated 2008 JalyResponse to Question # 6 (iii)
% Statement by Mr. Glenford Watson dated 2008 JalyResponse to Question # 6 (iii)
% statement by Mr. Glenford Watson dated 2008 28lyResponse to Question # 8
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under the Act and who bears responsibility andgeneral, the effect of the provisions

relating to the granting or revocation of Licence8’

If the information which has been provided by Drad Dixon and Mr. Glenford Watson
are taken as factual and correct, it can be indetirat these two (2) senior representatives

of the former MEMT had some working knowledge df titensing status of GOTEL.

However, the evidence, as presented, does not @nguy direct and/or substantive
involvement on the part of Dr. Jean Dixon and Mier@@ord Watson in the grant of the
Domestic Mobile Spectrum Licence (‘DMSL’) to GOTEL.

It can also be inferred, based upon the represensatvhich have been made to the
OCG, that Dr. Jean Dixon, in her capacity as PeemaBecretary, became aware of the
Domestic Mobile Spectrum Licence (‘DMSL’) to GOTHEallowing upon receipt of the

Cabinet Decision which granted conditional apprdeathe award of the licence.

Adverse Trace and Circumstances Surrounding the Grnating of Conditional

Approval for the Domestic Mobile Spectrum Licence

Minister Clive Mullings and former Minister PhilliPaulwell have both indicated that
their respective involvement with the grant of lrices to GOTEL was in their respective

capacities as Ministers with portfolio responstiifor the Telecommunications Industry.

A key component of the extenuating circumstanceghvlurrounded the grant of the

Domestic Mobile Spectrum Licence to GOTEL has bibenpresence of an adverse trace
in regard to a principal of GOTEL. An adverse &ds contingent upon a security

verification check which is conductethter alia, by the Jamaica Constabulary Force
(JCF).

67 Statement by Mr. Glenford Watson dated 2008 J8lyResponse to Question # 8
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The security verification requirement which wouleguce the resultanttiverse tracé
was introduced into the telecommunications licegpsegime after the commencement of
Phase Ill of the Telecommunications Liberalizatfmocess in 2003 March and was a
direct result of the recommendation of the thenider of National Security, Dr. Peter

Phillips, and following upon subsequent consultaibetween the JCF and the OUR.

On 2003 January 39 a public notice was issued by the OUR invitipplications for
“the removal of licence conditions imposed in Plsakand Il of the Telecommunications
liberalization process, which are no longer require Phase Ill which commences on
March 1, 2003.%

Subsequently, by way of a letter which was date@BAeebruary 18, the former National
Security Minister, Dr. Peter Phillips wrote to faemMinister Phillip Paulwell expressing
his concern regarding what was termeudo’ fundamental issues of national securihat

would arise from the approval of recent applicdotsthe provision of international call

services.

The new security verification requirement was nsitated by the realization that, as a
matter of national security, the interception ofmeounications and, consequently,
cooperation on the part of international carrierd arservice providers of

telecommunications were of importance to the oVational security of Jamaica.

The letter of 2003 February 18 from former Minisiar. Peter Phillips expressly stated
that“l trust that the necessary steps will be undertake ensure that both of these issues

are addressed before any final approval is given.”

By way of a letter which was dated 2003 June 9QbdR requested the JCF to conduct a
security verification on the principals of GOTELo@espondence from the JCF, which
was dated 2003 July 8, informed the OlilRer alia, that an adverse trace was found for
a Mr. George Neil of GOTEL.

% public Notice attached to letter of 2007 Octobertch was addressed to Patrick Bailey & Co.
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The OCG has seen on record, a letter, which wasld#203 August 4, addressed to the
former Minister, Mr. Philllip Paulwell, advising mm of the content of the JCF's
correspondence of 2003 July 8. The letter of 20Qgust 4 was written under the
signature of Mr. J. P. Morgan, the former DirecB@neral of the OUR.

However, Mr. Paulwell in response to the OCG’s R&itjan, asserted thdll don't
recall having received nor acknowledged receiptetter dated August 4, 2003 during
that period. | did however see a copy of the latiging the period of 2007 when Cabinet

was considering the grant of a Domestic Mobilel(daf) Licence to Index.®

Mr. Paulwell further articulated th&The OUR has the responsibility for conducting all
due diligence. If after a licence is granted, thgROfinds evidence that would justify a
revocation of such licence then the appropriateoremendation would come from the
OUR to the Minister. | would assume that if the Oludel found that the “adverse trace”

was sufficiently serious then they would have peoisine matter in order to be satisfied

that the owners and directors of the company cooldmeet the fit and proper test”

In regard to the circumstances surrounding the rigat8ubmission which gave rise to the
conditional Cabinet approval, Mr. Paulwell assettest“l had advised the Cabinet that
there was a question raised in relation to som#hefprincipals of Index and that was the

main reason for the conditional approval of thestice.”*

However, Prime Minister Bruce Golding, in his swatatement to the OCG, indicated
that“l enquired as to the basis on which the previowbiDet could have approved the
granting of a licence to Index Communications Nekwdd... in light of the information

contained in the security verification report. | svadvised that no such information had

been presented to the Cabinét.”

% Statement by Mr. Phillip Paulwell dated 2008 Ry Response to Question # 9
0 Statement by Mr. Phillip Paulwell dated 2008 Ry Response to Question # 9
! Statement by Mr. Phillip Paulwell dated 2008 Ry Response to Question # 9
2 Statement by the Hon.O. Bruce Golding dated 200@ 2: Response to Question # 2
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Mr. Paulwell also indicated in his sworn statemtenthe OCG that the Cabinet Decision
had included the requirement for further due dilicee to be conducted in order for the

OUR to sign off on the fit and proper status of épplicants.

In his statement to the OCG, Mr. Paulwell also dsdehat‘The Cabinet had ruled that
the licence would not have been granted until aduk diligence exercise was done by
the OUR and that the OUR had to sign off on whetherprincipals could meet the “fit

and proper” test.”®

It was also noted by Mr. Paulwell th@rdinarily an existing telecoms licence holder
would not have to undergo any further due diligepcecess in order to get another
telecoms licence... Index, being an existing licemseesubject to another due diligence

process because of the report of the “adverse tracé

However, according to the statement from Mr. IMBrgan, he recollects that the initial
request to Cabinet for the grant of the Mobile $pee Licence to GOTEL was done

without any prior knowledge or reference to the OUR

Mr. Paulwell, in his sworn statement to the OCGea®d that hé...only recommended
to the Cabinet the awards of wireless mobile (¢atjulicences. All other licences are

awarded on the basis of recommendations from thR ©tUSMA to the Minister™

However, in reference to the award of the wirel@smestic Mobile Spectrum Licence)
licence to GOTEL, Mr. Paulwell explicitly statedatfiIn relation to Index, as Minister, |
recommended the award of a mobile wireless (celdieence on the basis of a proposal
from them, a locally owned company to participatethis segment of the Telecoms

Industry.”’®

3 Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to Question # 9 ii
* Statement by Mr. Phillip Paulwell dated 2008 Ry Response to Question # 9 ii
> Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to Question # 10
¢ Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to Question # 10
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Based upon Mr. Paulwell's sworn statement to theSODGOTEL had for several years
approached him, in his capacity as Minister withrtioio responsibility to

Telecommunications, seeking to secure a mobilediee

In fact, Mr. George Neil, in his sworn statementtie OCG which was dated 2008 July
28, provided the OCG with copies of letters whictrevdated 2007 January 19 and 2007

February 5 from GOTERe: Formal request to purchase a mobile/cellular tiense.

The letter of 2007 January 19 stated tivde are prepared to offer US$1M for purchase

of the mobile license of which will be paid imméeligupon finalization.*’

In the second instance, the letter of 2007 FebrbGdrgm GOTEL indicated thdiWe are
prepared to offer US$2M for purchase of the molidense of which US$1M will be paid
immediately upon finalization of purchase, with th@lance paid over a reasonable

period of time agreeable to both partie$.”

Mr. Paulwell, in his sworn statement to the OCGeddhat the representations that were
made by GOTEL were not supported by him becdusine sum they were prepared to
pay was much lower than that which my advisors ghoueasonable.” Mr. Paulwell
also indicated that, over the years, GOTEL had istetgly offered a price of One
Million United States Dollars (US$ 1Million) for éhcellular licence.

It was also stated by Mr. Paulwell, in his sworatement to the OCG, that he made it
‘clear’ to GOTEL that hé... would not consider the matter nor take it to Gadd until

they, at least, doubled the offef?”

" Letter dated 2007 January 19 from GOTEL addressé&tt. Phillip Paulwell.
8 |_etter dated 2007 February 5 from GOTEL addressédr. Phillip Paulwell
9 Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to Question # 14
80 Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to Question # 14
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In his sworn statement to the OCG, Mr. Paulwelllioatl the state of affairs which
existed at the time that GOTEL applied for the DetizeMobile Spectrum Licence
(‘DMSL’), inclusive of the numerous attempts whickere made by the previous
Government to award mobile licences, the use afldiptender procedure, and the fact
that some public tenders failed as there were reithenterested parties or none that met

the reserved prices of the licences.

Against this background, Mr. Paulwell intimated tttibn such instances the Cabinet
authorized a process that allowed the Ministry ézeaive submissions from interested
parties on which basis a submission is made forii@dls consideration. It was during
these periods that Index would make submissionstifer Government to consider

awarding it a mobile (cellular) licence®*

According to Mr. Paulwell;The available advice at the time was that the $psu that
was being contemplated would not be able to atteacalue or price above Two Million
United States Dollars (US$2,000,000.085.”

Following upon this pronouncement, Mr. Paulwelkditan example of the offers which
were made at the first instance of the telecomnatioios liberalization process and
articulated thatin deed [sic], in the first ever auction for mobilcellular) spectrum (for
a much more attractive spectrum and at the stathefliberalisation process when our
teledensity was one of the lowest in the Regionyageived a bid from one of the
companies for One Million United States Dollars §1$00,000.00) %

Despite having previously stated that he could restall having seen the written
correspondence of 2003 August 4, which advisednod@verse trace on a principal of
GOTEL, Mr. Paulwell, when asked, if the adversedravas considered by him in the
conditional grant of the Domestic Mobile Spectruritdnce (‘DMSL’) to GOTEL,

asserted thafyes, this information was considered by me in 286@d hence the reason

81 Statement by Mr. Phillip Paulwell dated 2008 Ry Response to Question # 14
82 Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to Question # 15
8 Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to Question # 15
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for the conditional grant of the licence. An “adsertrace” requires further investigation
hence the need for the further due diligence todrelucted by the OUR*

It is instructive to note that Mr. J. P. Morgan,his statement to the OCG, asserted that
“When the background checks are done by the JGFOWIR is advised as to whether or
not an “adverse trace” was found by the JCF regaglihe applicant. The details of any

‘adverse trace’ are not communicated to the OUR.”

Further, Mr. J.P Morgan asserted tHatormed the view that the information which the
JCF has in its possession was likely to be exceddisensitive and as such the JCF
would be reticent in giving the information dirgctb the OUR. | also formed the view
that as such reticence would not apply to the Mémjghe Office’s duty was to advise the

Minister of any adverse security traces in respeciny applicant.®

The OCG, in a written Statutory Requisition thatsveadressed to Mr. George Wilson,
General Counsel of the OUR, and which was date® 200y 9, required Mr. Wilson to
indicate,inter alia, “The implications of such an adverse trace on thengf/issue and or

revocation of any or all licences held by Index @mmications Network Limited.”

Mr. George Wilson, General Counsel of the OUR, i;dworn statement to the OCG,
which was dated 2008 July 22, indicated tHatIn the form in which it was written
without being specific as to the nature of the “axbe trace” it did not appear in my
opinion to put the Office in a position to recomichéhat the licences already issued
ought to be suspended or revoked or that the reamdie applied for should be denied.”

It must be reiterated that the Domestic Mobile $pea Licence (‘(DMSL’) was not
granted to GOTEL at the time when Mr. Paulwell désdi office in 2007 August.
Despite the assertions of Mr. Paulwell, and thed@dmmnalities which were embedded in

8 Statement by Mr. Phillip Paulwell dated 2008 Ry Response to Question # iii
8 Statement by Mr. J. P Morgan dated 2008 May 2@pBese to Question # 8d

8 Statement by Mr. J. P Morgan dated 2008 May 2@pBese to Question # 8d

87 Statement by Mr. George Wilson dated 2008 JulyR&ponse to Question # 7ii
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the conditional Cabinet Approval, the import of théverse trace which was on record

for the principal of GOTEL was apparently not resal.

Minister Clive Mullings’ Knowledge of the Adverse Trace

The OCG sought to determine Minister Clive Mullihggmowledge of the referenced
adverse trace which was on record for a principalG®TEL, Mr. George Neil.
Accordingly, the forthcoming responses from the istier and representatives of the

OUR and the SMA were taken into consideration.

In his statement to the OCG, Mr. J.P Morgan asdettat“l can only assume that the
present Minister, the Honourable Clive Mullings, nidter of Energy, Mining and
Telecommunications was informed of this adverseetras the correspondence to
Minister Paulwell... must have been on the Ministr¢sords and ought to have formed

part of his considerations in relation to the granitthe Spectrum Licenc&

Mr. Morgan was therefore unable to definitivelytst#& Minister Clive Mullings had

been specifically advised of the adverse trace.

In his sworn statement to the OCG, which was da@@B May 20, Mr. Morgan also
asserted “I cannot state that the current Minister of EnergyMining and
Telecommunications was specifically advised ofthesrse trace, but, recollect also that
the initial request to Cabinet for approval of thent of Spectrum to GOTEL was done

without any prior knowledge of or reference to @eR.”®°

Mr. J. P. Morgan further articulated thdtcan only presume that the duty of care
imposed on the Minister, to satisfy himself pursuem Section 13 (2)(b) of the
Telecommunications Act (2000), was exercised aatfthl consideration would have

been given to the record, a record which must Haeen made available to the current

8 Statement by Mr. J. P. Morgan dated 2008 May 2&pRnse to Question # 10 (ii& iii & iv)
8 Statement by Mr. J. P. Morgan dated 2008 May 2&p@nse to Question # 10
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Minister of Energy Mining and Telecommunicationsew he was considering the grant

of the Spectrum Licence in January 2008.”

Minister Clive Mullings in response to the his krledge and/or awareness of an

‘adverse traceexplicitly stated thatl was not advised of any adverse trace being found

for any of the principals, shareholders, directoog partners of Index Communications
Ltd.”%* (OCG Emphasis)

The OCG finds the initial statement by Mr. J. P.rlyanm that'...the Office’s duty was to
advise the Minister of any adverse security tracéseemingly contradictory with the
assertion which he later made that the Ministeukhdave presumably made himself

aware of the adverse trace and acted accordingly.

It is to be noted that in a report from the Minystof Energy, Mining and

TelecommunicationRE: Fourth Mobile Telecommuncations Licence Statufkeport,

that “No evidence was presented (to the Honourable Nenior the Ministry) that

disqualified Index as a fit and proper person to gmanted a telecommunication’s
licence, taking into account the due diligenceerid under the Act, or which asserted
that Index was an undischarged bankrupt or wasiptesly granted a licence which was

revoked.®?

In essence, the report emanating from the MEMTabmrated Minister Clive Mullings
assertion that he was not aware of the adverse waah was on record for a principal
of GOTEL.

Further, the 2008 February Report from the MEMTsoalindicated that‘...the
Honourable Minister advised that he was satisfiédittthe OUR, in making its

recommendation, gave due consideration to all #levant factors set out in the Act”

% Statement by Mr. J. P. Morgan dated 2008 May 2&p@nse to Question # 10

1 Statement by Minister Clive Mullings dated 2008d%: Response to Question # 9
922008 February Report Page 3. Point # 3

932008 February Report: Page # 3. Point # 3
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The OCG, in a written statutory Requisition, whighs dated 2008 May 9, required Mr.
Ernest W. Smith, the former Managing Director af 8IMA, to indicateinter alia, if he
was aware of any adverse trace being found for @nthe principals, shareholders,
directors or partners of GOTEL.

Mr. Ernest W. Smith, in his response to the OCGgisition, articulated thdt am not
aware of any adverse trace/traces found for anhefprincipals, shareholders, directors

or partners of Index

Further, Mr. Ernest W. Smith was not in a posittoncomment on what criteria was
and/or is used by the former MITEC, the current MEMnd/or the OUR in the
determination of the ‘fit and proper’ status of bqgnts.

As it stands, of the three public officials, formemd present, who would have been
directly involved in the recommendation for, andgoant of the licence to GOTEL, Mr.
J. P. Morgan is the only person who has declargthfadad knowledge of the adverse
trace which was on record, in regard to Mr. Gedigé, from 2003.

% Statement by Mr. Ernest W. Smith dated 2008 MayR&ponse to Question # 11
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GOTEL’s Interaction with the SMA Leading up to the Acceptance of a US$2

Million Payment for the Domestic Mobile Spectrum Licence

Mr. Ernest W. Smith, the former Managing Directértloe SMA, indicated that he was
involved in approximately seventeen (17) discussimeetings which pertained to the
grant and/or issue of the Domestic Mobile Specttizence to GOTEL.

In the conduct of its Investigation, the OCG hadrasted relevant findings from

Mr. Ernest W. Smith’s recollection of the meetimg®rder to inform the Investigation.
Meeting #1

The first such meeting that was mentioned by Mnelst W. Smith was a meeting which
was convened on 2007 May 25 at 10:00am with a Mmncéht Lewis. Mr. Ernest W.
Smith expressed that his understanding of the ngpetas that it was a courtesy call, as
Mr. Lewis was a former employee of the SMA. Aftbe tcommencement of the meeting,
Mr. Ernest W. Smith noted that he realised that Mewis had intended to discuss
regulatory matters and that he, Mr. Lewis, was &gl progress update on the process

to award Index a mobile spectrum licerice.

According to Mr. Ernest W. Smith, Mr. Lewis explathhis association with ‘Index’, and
advised him that he was associated with a compaltgdecCompletWireless which was
based in the United States of America and which ingefest in operating within the

region, including Jamaica.

According to Mr. Ernest W. Smith, it was disclos#uating the meeting that one of the
investors was a Mr. Kris Astaphan, and that Convgietless was in some form of a

relationship with Index.

% Statement by Mr. Ernest W Smith dated 2008 MayR&sponse to Question # 7
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It was also noted by Mr. Ernest W. Smith that Mewlis informed him that GOTEL was
awarded a mobile licence and that he was interestdchowing about the status of

GOTEL'’s application for frequencies.

Mr. Ernest W. Smith reportedly advised Mr. Lewisatththe SMA had no formal
application pertaining to such an award. It waseddity Mr. Ernest W. Smith that Mr.
Lewis then produced a copy of a letter which waedl2007 April 5 from Mr. Phillip
Paulwell to the Chairman and CEO of GOTEL, Mr. GeoNeil.

According to Mr. Ernest W. Smith, Mr. Lewis thendicated that the company was
interested in‘backhaul frequencie$® within the 11GHz frequency band with 40Mhz

channels.

Mr. Ernest W. Smith’s statement to the OCG alsaciaed that hé...advised Mr. Lewis
that this was the first time the Authority was lgesdvised about the award of this
licence, and until we were in receipt of formalification from the Ministry there was no
action to be taken by the SMA’”

Meeting #2°°

According to Mr. Ernest W. Smith, the second megiim which he was involved was
convened on 2007 July 19 to discuss regulatory ersattelated to the granting of a
mobile licence to GOTEL. Persons listed by Mr. Btri@/. Smith as being in attendance

at the meeting were:

Hon. Phillip Paulwell
Mr. George Neil
Mr. Robert Bell
Mr. Ernest W. Smith

0N PF

% Defined as “ frequencies to interconnect cellssiteross the island”
7 Statement by Mr. Ernest W. Smith dated 2008 MayR&ponse to Question # 7. Meeting # 1
% Statement by Mr. Ernest W. Smith dated 2008 MayP2@jes 11-16
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5. Mr. Delroy Brown
6. Mr. Christopher Cargill

Specifically, Mr. Ernest W. Smith intimated thatetipurpose of the meeting was to
rationalise the issues related to the frequendidset assigned for the proposed mobile

spectrum licence to GOTEY.

In a supporting Brief which was entitletProposed Mobile Licence to Index

Communications Netwdtkthat was included in Mr. Ernest W. Smith’s statetrterthe
OCG, it is noted that the Minister wés.advised by Chairman in letter of 2007 June 11

of the status of mobile frequencies...”

It is also noted in the supporting Brief that theMinister was advised that there are
outstanding matters to be settled by Index, outitanfees totalling $16.85M, before the

mobile licence may be granted.”

The Brief also indicated the following:

* “Index Communications advised in letter of 2007 &8 that the Authority was
in the final stages of rationalizing the frequerscia the 1900 MHz band. We
were anticipating a minimum of 2 x 5 MHz to becawailable at the end of July
2007.

» With the removal of the JCF from the 1900 MHz baad confirmed, providing
Solutrea’s licence is amended to provide that caompaith 2 x 10 MHz of
contiguous frequencies, arrangements may be maderfaximum of 2 x 8 MHz
of 1900 frequencies to be assigned. This is toresemted to SMA Board for
approval.”

9 Statement by Mr. Ernest W. Smith dated 2008 MayP2@je 11
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The Notes from the meeting of 2007 July 19, rewccdtat Mr. Ernest W. Smith is on
record as having outlined the frequencies that wareently available for mobile
services, that is, 2 x 10Mhz in 1800MHz band, dsd that, as at the end of 2007 July, 2
X 8MHz in the 1900Mhz band should have become abtalfor use.

It was also revealed in the Notes from the meetivag Mr. George Neil had indicated
that he was not aware that the 1800 MHz frequencezs available and that they may be

acceptable, subject to confirmation by his techrteam.

During the meeting, representatives of GOTEL artech@s having indicated that the
company had forged an alliance witHuawei of China and that its technical
representatives could meet with the SMA to dis¢hssoptions available for frequency

assignment.

On the matter of the outstanding fees which wepentedly owed by GOTEL, Mr. Neil
is recorded as having indicated that some of tHees were being disputed but that
GOTEL would be willing to meet with the SMA to rége the matter in the week of
2007 July 23.

The records of the meeting, as provided by Mr. Erié. Smith, revealed that the SMA
would send Mr. Neil a statement of account to ftaté the meeting to settle outstanding
fees, and also indicated that this matter needdxt teesolved before the SMA would be

in a position to provide service to GOTEL.

It was also noted, prior to the adjournment of theeting, that Minister Paulwell
indicated that sufficient progress had been madkthat Index should meet with the
SMA to resolve the outstanding matters and thewcuds the options for frequency
assignment.

Further to the meeting which was held on 2007 J1Qlythe SMA, by way of letter which
was dated 2007 July 24, wrote to GOTEL and indat#tat:

GOTEL Investigation Office of the Contractor-Geriera 2009 March
Page 96 of 198



1. All sums due and owing to the Authority for Licenmed Regulatory Fees, in the
sum of $16.85M, must be settled in full with immegei effect;

2. That there be a satisfactory written retractionhef allegations and indications to
proceed to suit against the Authority, as outlimedetter dated 2006 July 18, in

relation to Enforcement Action against GOTEL,

3. That GOTEL provides all the information requestgdtbe SMA, specifically
GPS co-ordinates for all sites owned and operaye@d®TEL.

A statement outlining the particulars of the SMAImMs regarding the outstanding
Regulatory fees was attached to the SMA'’s lett&2Qff7 July 24.

Meeting #3

According to Mr. Ernest W. Smith, the third {3 meeting regarding GOTEL was
convened on 2007 July 25 and was to discuss thenstat of Accounts of the GOTEL.
The meeting was deemed to be regulatory in nature.

Persons listed as being in attendance at the ngaetiuded Mr. George Neil, Mr. Ernest

W. Smith and other representatives of the SMA.

The summary of the meeting indicated that the SMAvdred a letter, which was dated
2007 July 24, to GOTEL, on the said date. Thedettduded a comprehensive statement
of accounts, dated 2007 July 23, for GOTEL, cowetime period 2002 May 6 - 2006
March 27:%°

Mr. Ernest W. Smith noted that Mr. Neil did not leathe correspondence of 2007 July

24, and was presented with a copy of same. It wésdrthat in order to provide greater

100 Statement by Mr. Ernest W. Smith dated 2008 MayP2@je 17
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clarity, the SMA source documents which detailed tutstanding amounts on a per

fiscal year basis were presented and explainedrtdNkil by representatives of the SMA.

Mr. Neil is recorded as having reiterated his posithat Index did not utilise all the
frequencies shown in the statement and advisedstivae frequencies were never used

from the date of licensing, whilst others were neéa to the SMA during the period.

The records reveal that the SMA pointed out thdtensee is billed for frequencies
assigned until the said frequencies are formalipgaished by the licensee, thatvsa a
written statement submitted to the SMA indicatirgimtent on the part of the licensee to

utilise said frequencies in the future.

Further, the statement by Mr. Ernest W. Smith iathd that the SMA had advised Mr.
Neil that this was standard operating procedureesime SMA would not be able to
license such frequencies to another entity ungl Authority was in receipt of such a

statement of non-intent to utilise the frequencthia future.

Additionally, it was noted that when the SMA reavsuch a statement from GOTEL, a

credit note was applied to the account of the Been

Further, the records of the meeting, as providedbyErnest W. Smith, revealed that
Mr. Neil indicated that it was his vieW..that the millions of dollars paid to the SMA
over the years was sufficient to have covered ¢les tharged for the frequencies that

were used by Index*!

The records of the meeting revealed that Mr. Neblsequently requested more time to
review the information presented and to recondile Statement of Accounts with
GOTEL's internal records.

101 Statement by Mr. Ernest W. Smith dated 2008 MayRe&ords of Meeting # 3

GOTEL Investigation Office of the Contractor-Geriera 2009 March
Page 98 of 198



Meeting #4 and Subsequent Meetings

According to Mr. Ernest W. Smith, a meeting waswared on 2007 August 24 in order
to obtain advice from Dr. Jean Dixon on a mattercivtwas related to the grant of the

Domestic Mobile Spectrum Licence to GOTEL.

It was disclosed that the SMA was seeking clarifocaand information in respect of the
association betwee@ompletWirelesssand Index, based upon the fact that the Authority
was advised that the firm DunnCox, Attorneys-Atwl.acting on behalf oQuantek
Asset Management had received instructions to pay US$2M to the SKbA the
spectrum licence on behalf GompletWireless as per the letter of 2007 April 5 which

had been written to Mr. George N&if.

Mr. Ernest W. Smith intimated that Dr. Jean Dixoaswinformed of the discussions
between the SMA and DunnCox whilst indicating thepresentatives of the former
MITEC had contacted the SMA regarding the status af application by

CompletWirelessfor a spectrum licence.

Mr. Ernest W. Smith indicated that, at that tintee SMA advised the Ministry that there

was no application on record for a spectrum licand8ompletWireless.

It is noted that Dr. Dixon then presented from fites of the Ministry, correspondence
from DunnCox, which was dated 2007 June 7 and 200just 21, and a letter which
was dated 2007 August 23, from Mr. Cecil McCaing tbirector of Post &

Telecommunications in the Ministrig DunnCox.

A copy of the Cabinet Decision granting conditioaglproval for a mobile licence to
GOTEL was also presented to Mr. Ernest W. Smitthfsiperusal.

102 etters from Dunn Cox dated 2007 August 21 and72lithe 7
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The letter from DunnCox, which was dated 2007 Au@ls made reference to the 2007
April 5 letter from then Minister Phillip Paulwelyhich was written to Mr. George Neil.
The referenced letter from DunnCox stated thapthenent of US$2M was in relation to

the licence referred to in the 2007 April 5 letter.

According to Mr. Ernest W. Smith, it was decidedttkthere was no documentation on
record indicating that a telecommunications licenemas to be awarded to
CompletWireless and, therefore, the proposed paywmas not to be accepted.

In actuality, the letter of 2007 August 21 from D@ox advised that the firm was in
receipt of US$2M fronQuantek Asset Managementnd that the amount was ‘t0.be

held in escrow with clear instructions to make gfsyment directly to the Ministry on
behalf of CompletWireless Jamaica Limited as payrfeenl elecommunications Licence
referred to in your letter of April 5, 2007 addresgsto Mr. George Neil, upon stamping

and registration of the Loan and Security Documémtiamaica.”

In a letter, which was dated 2007 August 23, urttier signature of Mr. C. McCain,
Director, Post and Telecommunications in the MEMd@dressed to Dunn Cox, it was
stated thatThe Spectrum Management Authority has advisedMirestry of Industry,

Technology, Energy and Commerce that it has nordesban application for a spectrum

licence from CompletWireless LLC.”

The letter also indicated that DunnCox mfaytherefore wish to clarify the business
relationship that CompletWireless may have with eompany applying for a spectrum
licence and act accordingly*®® Also noted in the referenced letter is that indhse of a

change of name or ownership of an existing applit@na spectrum licence, there are

regulatory requirements governing the process.

Other meetings noted by Mr. Ernest W. Smith arolews:

103 | etter of 2007 August 23 from C. McCain addresseBunn Cox
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e 2007 August 29 - Meeting with Minister Phillip Peuglll and representatives of
the OUR, MITEC and the SMA to discuss regulatoryuieements to be met by
GOTEL prior to the grant of the Mobile Licence;

« 2007 August 29 - ¥ Meeting with Minister Paulwell, representatives the
OUR, MITEC, the SMA and GOTEL to advance the predesgrant the mobile
licences;

e 2007 August 31 - Meeting between the SMA and GOTd&Miscussinter alia,
the payment of the licence fees for the mobile spatlicence;

e 2007 November 28 - Meeting with the Hon. Clive Nhdis, representatives of
GOTEL, the Hon. Daryl Vaz and Mr. Glenford Watson;

» 2007 November 29 - Meeting with the Hon. Clive Nhufs and representatives of
the SMA to explain to the Minister the concerns 8MA had based upon the
process that was used to grant the Domestic M@aleier and Domestic Mobile
Service Provider Licences to GOTEL;

» Week of 2007 December 3 or 2007 December 10 - Megdietween Mr. Ernest
W. Smith and Mr. J. P Morgan.

Of importance is a meeting of 2008 January 9 whivels held between Mr. Ernest W.
Smith and Mr. J.P Morgan. This particular meetiagone of serious import as, at that
time, Mr. Morgan was advised by Mr. Ernest W. Sntitlat a review of GOTEL'’s
application for the Domestic Mobile Spectrum Licen¢(DMSL’) revealed that a Mr.
Courtney Jackson, who was employed to the OUR &egulatory Consultant, was

presented as the prospective CEO of GOTEL.

Amongst the other meetings which were noted by Emest W. Smith were the

following:

* 2008 January 9 - Meeting between Mrs. Marcia Fqrttesthen Chairman of the
SMA Board of Directors, and Mr. Ernest W. Smithtieef Mrs. Forbes on the
operations of the SMA,;

* 2008 January 18 - First meeting of the newly apigairtSMA Board of Directors;

GOTEL Investigation Office of the Contractor-Geriera 2009 March
Page 101 of 198



e 2007 July 10 — SMA Technical Operations Meeting+iDy this meeting it was
noted that GOTEL was not in good standing withSihéA;

e 2007 July 20 - Meeting of the SMA Board of Direstor

e 2007 August 28 — SMA Technical Operations Meetihgvhich time GOTEL's
proposal to settle its outstanding debt was consdje

e 2007 August 31 - Special meeting of the SMA Boafdoectors which was
called to discuss the application for a Mobile $peu Licence by GOTEL.

The OCG, based upon (a) the analysis of the meethngf were convened between the
SMA and the representatives of GOTEL, (b) the cainté the SMA’s Report of 2007
December and, (c) the other representations whasle been made by representatives of
the OUR and the SMA, has been led to question thgre@ of consultation and
cooperation which was undertaken between the OURlEnSMA in respect of the grant
of the Domestic Mobile Spectrum Licence (‘DMSL’) igh was issued to GOTEL.

Accordingly, outlined below are the primary Findsngnd the subsequent inferences
which have been extrapolated from the SMA’s 2007tddeber Report which was
entitled: “Application for Domestic Mobile Spectrum Licendedex Communication
Network Limited”

2007 December SMA Report

An SMA Report which was entitled:Application for Domestic Mobile Spectrum
Licence, Index Communication Network Limiteafid which was prepared against the
background of an application that was submitted@®TEL for a Domestic Mobile
Spectrum Licence (‘DMSL’), revealed several keycpee of information regarding
GOTEL'’s application.

According to the SMA Report;The application process is usually initiated byeth

receipt of a duly completed application form. Hoergn this instance the SMA received
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letter dated 2007 May 28 (with attachment) fromelndinder the signature of its Chief
Executive Officer, Mr. George Neil '

The referenced SMA Report also indicated that #teed from Mr. Neil indicated that
GOTEL was,"...approved to “operate in the mobile communicatianarket subject to

specific due diligence stipulations.”

Attached to GOTEL’s letter of 2007 May 28 was tloerespondence which was dated
2007 April 5 from then Minister Phillip Paulwell tuing the requirements of the

conditional Cabinet Approval.

The SMA Report also revealed that, via a letterictvivas dated 2007 June 11, under the
signature of Dr. Leary Myers, the then Chairmantt®d SMA, and which requested
guidance on the status of the conditionalities, iMer Phillip Paulwell was'...also
advised that...the company was not in good standitigthe SMA due to failure to settle

long outstanding balances®

The referenced Report also indicated thidte SMA received an unsigned, incomplete
application on 2007 August 31 (dated August 28)Was also noted th&On August 31,
the SMA returned the application to Index and iatkd that the application should be

corrected, completed and returned to the SMX.”

Following upon the return of the incomplete apglma the SMA noted that it was
approached by the Attorneys-at-Law for GOTEL, windicated GOTEL's desire to

make a payment towards the Domestic Mobile Spectigence (‘DMSL’).

The records reveal that, after consultation with“#dvisors in the Ministry”, a decision
was taken by the Board of the SMA to hold the sunthe US$2 Million Dollars on

account with a proviso that the payment was beielgl h..without prejudice to the

104 Report- Application for Domestic Mobile Spectrurizénce-Index Communication Network Limited.
1952007 December SMA Report: Page 2
1982007 December SMA Report: Page 3
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satisfactory completion of the relevant licensirrggesses established by virtue of the
requirements of the Telecommunications Act and ttheatHonourable Minister reserves
the right to refuse the grant of the spectrum lezeimn the event that the applicant is

unsuccessful ¥’

It must be noted that the SMA’s Report indicates thp to 2007 October 1, GOTEL did
not submit a corrected application to the SMA. ®agjently, the SMA, on 2007 October
8, issued GOTEL with a document entitleRequirements for Obtaining a Spectrum

Licence”.

It is also instructive to note that on 2007 Octobér GOTEL, through its Attorneys-at-
Law, submitted a packet of information to the SMAom the records which were
reviewed, it is apparent that the information tats provided on 2007 October 17 was
not sufficient as the “.SMA reiterated its request for information omittedm the
packet and/or requested additional information fdarification”. This latter request
from the SMA resulted in the subsequent submissibmformation, by GOTEL, on
2007 November 7 and 29.

The findings of the SMA’s Report indicateter alia, that the"applicant stated that the

following officers will be brought on board:

“B.  Chief Executive Officer- The resume of Mr. Gu@tney Jackson was submitted.
Mr. Jackson will have responsibility for the managmmt and operation of the

telecommunications network. Mr. Jackson’s resundecates that he is employed to the
Office of Utilities Regulation (2000- presentf®

1972007 December SMA Report: Page 3
1982007 December SMA Report: Page 5
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Other Findings of the SMA Report

The SMA Report also sought to address the SMA'ssseent of the Legal and
Regulatory information with regard to the applioatwhich was made by GOTEL. This
assessment identified several licences which weaeted to GOTEL. According to the
SMA Report, the information which was provided bg tOUR did not...indicate that

the Applicant is the holder of a Domestic Mobilevi®e Provider or Domestic Mobile

Carrier Licence.®®

It was noted in the SMA Report thidthe Domestic Voice Service Provider Licence and
Domestic Carrier Licence were endorsed on 2007 kext® by the Hon. Clive Mullings,

Minister of Energy, Mining and Telecommunicatiosg@lows:

“Pursuant to the Licensee’s application dated O&oR, 2007 and made under
subsection 78(6) of the Telecommunications Acte(“&ct”), that the Licence

conditions implied by virtue of subsections 78(%)p78(2)(c)(i) and 78(3) of the

Act are no longer required to be imposed, the Lseenis hereby authorized to
provide domestic mobile services to the pubfig”

Such an approval by the Minister, authorizing GOT&lprovide Mobile services to the
public, also cleared the way for the application daSpectrum Licence as it meant that
the applicant would be in possession of the relefzamestic Carrier Licence (‘DCL’).
In fact, the Report stated thdnhdex is now authorized to provide domestic mobile

services.*!

Fit and Proper Status of Index

The SMA’s Report indicated that as a part of theA3Moperating policy, security

checks are required for all applicants ‘deemed’b® establishing major networks.

1999007 December SMA Report: Page 6
1199007 December SMA Report: Page 6
112007 December SMA Report: Page 6
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However, it was noted that the SMA, by way of adetvhich was dated 2007 November
20, requested that the OUR provide its findingsegard to“whether the Applicant is

deemed fit and proper in accordance with Treéecommunications Act **?

According to the SMA Report, at the time of theganetion of the Report, the OUR did
not provide the SMA with its findings. In fact, tiEMA Report explicitly states thafs

at 2007 December 19 no response was received.”

The SMA Report also indicated that GOTEL faileddtsclose that there was a pending

suit in the Supreme Court of Jamaica in which GOTE&s implicated.

According to the SMA Report;,The SMA’s requirement for information regarding
details of all suits, actions or administrative peedings past or present to which the
company and any of its Directors or its associatechpanies have been implicated was
not satisfied by the Applicant on the basis tha Applicant deemed the requesit
applicableto the process*

Further, the SMA Report noted tHathe SMA, however, was aware of a suit pending in
the Supreme Court of Jamaica which information wathe public domain but was not
provided by the Applicant'*®

The SMA Report also noted that the Business PldnTachnical Information component
of GOTEL's application had been satisfied. Withpas to the Financial and Accounting
information that was submitted by GOTEL, the SMApBe indicated thatThe SMA

has noted particular irregularities throughout tB¢atements**°

1122007 December SMA Report: Page 6
1132007 December SMA Report: Page 9
1142007 December SMA Report: Page 6
1152007 December SMA Report: Page 6
1182007 December SMA Report: Page 7
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Below is a synopsis of the SMA’s Analysis of GOTEWnaudited Financial Statement
for 2004 and its ‘purported’ Audited Financial Staents for 2005 and 2006:

i.  “The company has been sustaining large losses flmefore 2004. It made a
loss of $116,512,039.00 in 2004 and had lossesghrtoi@rward from 2003 of
$128,969,759.00.;

ii.  The company is reporting intangible assets of $82allion which represents
ownership of 3.4 — 3.7 GHz of Spectrum in which YAXMnay be deployed,;
However, the company has no valid spectrum licascat 2006 March and is
not authorized to use the spectrum.”;

iii.  The company’'s cash and bank balance is stated &6,894.00 and
receivables are $650,649.00 but payables are $&8lHon which results in
approximately $27 million net payables;

iv.  The payables are approximately 2,821% more thah easl receivables;

v. The stated amount of receivables from Associatedpaaies is $17.5 million
while the amount due to Associated Companies is3%82lion;

vi. It is stated that the Directors have unsecured foéotalling $3.3 billion)

with no fixed repayment terms™”

The aforementioned were all concerns which weratified by the SMA in its review of
GOTEL’s application and which would form a part thie overall assessment of the

applicant.

It is instructive to note that the SMA Report iratied that'The monetary value of the
frequencies used for mobile services is determibgdthe market value for such

frequencies at the time of negotiations with a pemsive licensee’®

1172007 December SMA Report: Page 8
1182007 December SMA Report: Page 9
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The referenced SMA Report also intimated thEte SMA is unaware of the factors
considered in determining the licence fee of US$@Mhe proposed licence to Index.

The Cabinet decision indicated “a minimum of US$2M*®

Given the aforementioned pronouncements which lenigodied in the SMA Report, the
SMA, in an attempt to be consistent with the ergtpricing strategies, prepared two
options for consideration regarding the tenurehef licence to GOTEL as well as the

amount of spectrum to which the company would remeess for the price of US$2M.

The SMA Report also indicated that, in the altaugatthe standard licence which would

have a 15 year validity period and a value of US%fillion was also an option.

The SMA’s Report indicated thdThe SMA may recommend the grant of a mobile
spectrum licence if an Applicant is the holder @f eligible for the grant of, a Mobile
Carrier and Service Provider Licence and on satiitan of the technical, financial and

legal requirements as provided for in thelecommunications Act *2°

In the final analysis and in the Recommendationticecof its Report, the SMA
verbalised that‘Based on the foregoing the SMA is not in a positim make a
determination with respect to the grant of a Domeebtobile Spectrum Licence to the

Applicant at this time**

Dereliction of Duty

The OUR, by way of a letter which was dated 2007o0er 2, informed the law firm
Patrick Bailey & Co., Attorneys-at-Law representi@®@OTEL, that YWe are also

constrained however, to point out that your clisnturrently in breach of its License by
virtue of its non-compliance with the Office’s HinBecision: Telecommunications
Market Information Requirements (Tel 2006/01) ohukry 23, 2006, specifically the

199007 December SMA Report: Page 10
1209007 December SMA Report: Page 10
121 SMA Report: Page 11
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requirement for the provision of annual reports 2003-2006. Kindly note that this
continued non-compliance will pose an impedimentataequest for the requisite

amendment 22

Despite the aforementioned letter of 2007 Octohah& OUR, by way of letter which
was dated 2007 October 3, provided a recommendgtibhnister Clive Mullings for the
amendment to two licences, i.e. the Domestic Qakiience (‘DCL’) and the Domestic
Voice Service Provider Licence (‘DVSPL’), that wgneeviously held by GOTEL.

Given the provisions of Section 21 (3) (b) of treletommunications Act which requires
that...

“(3) In performing its functions under this Act, #ethority shall -

b. consult with and co-operate with the Office in tela to any matter which

falls within the functions of the Office pursuamthis Act.”

and the statutory obligations of the OUR insofaritapertains to the assessment of
applications and subsequent recommendation to thestelr, the degree of consultation
which was undertaken between the SMA and the OUR bmiquestioned.

According to the SMA ReportAs at 2007 December 19 no response was received”
from the OUR in respect of the fit and proper gtaifithe principals of GOTEL. It is also
important to highlight the earlier statement by Mnsord Hewitt, the Secretary to the
OUR, that there wascbncern within the OUR that a commitment for theuace of

Spectrum was given to GOTEL without any refereadhke Office.*?*

122 etter dated 2007 October 2 from the OUR to PlafBiailey & Co.
1232007 December SMA Report: Page 10
124 Statement by Mr. Ansord Hewitt dated 2007 JulyRésponse to Question #5

GOTEL Investigation Office of the Contractor-Geriera 2009 March
Page 109 of 198



It can therefore be imputed that the consultativé/@ communication process between
the two regulatory bodies, the OUR and the SMAkberdown insofar as the grant of the
Domestic Mobile Spectrum Licence (‘DMSL’) to GOTRlas concerned.

However, it must be highlighted that in the reviefathe application for the grant of the
referenced Domestic Mobile Spectrum Licence (‘DMSthe SMA did in fact make an
attempt to consult with the OUR. Despite this redigle attempt on the part of the SMA
to ‘consult’, it is evident that the necessary caagpion on the part of the OUR was not as

forthcoming as was apparently required by the SMA.

In this regard, the OUR, as the statutory body wébponsibility for conducting due
diligence on applicants for telecommunicationsraes, also failed to inform the SMA

of its findings regarding the officers of GOTEL.

Mr. J. P. Morgan, the former Director General o tBUR, failed to inform Minister
Clive Mullings of the presence of an adverse tiaga&inst Mr. George Neil, the Chairman
of GOTEL, prior to positing a recommendation, byywed a letter which was dated 2007
October 3, for the amendment to GOTEL'’s existingri@stic Carrier Licence (‘DCL’)

and Domestic Service Provider Licence ('DSPL’).

At this juncture, it is important to highlight thitr. J. P Morgan, in his statement to the
OCG, which was dated 2008 May 20, asserted that:

i. “... the Office’s duty was to advise the Ministeraaly adverse security traces
in respect of any applicant.*

ii. “l can only assume that the present Minister, thenburable Clive
Mullings... was informed of this adverse trace as therespondence to

Minister Paulwell... must have been on the Ministngsords and ought to

125 Statement by Mr. J. P. Morgan dated 2008 May 2&pRnse to Question # 8
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have formed part of his considerations in relatiorthe grant of the Spectrum

Licence.”?°

ii.  “l cannot state that the current Minister of EnergyMining and
Telecommunications was specifically advised ohtheerse trace... | can only
presume that the duty of care imposed on the Minigb satisfy himself
pursuant to Section 13 (2)(b) of the Telecommuimnat Act (2000), was

exercised...*?’

Taken together, these three (3) statements by M?. Borgan underscore the fact that
the OUR failed to discharge its functions and infavlinister Clive Mullings of material

information which could have impacted his decisitan grant licences to GOTEL.

126 Statement by Mr. J. P. Morgan dated 2008 May 2&p@nse to Question # 10 ii, iii & iv
127 Statement by Mr. J. P. Morgan dated 2008 May 2&p@nse to Question # 10
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Conflict of Interest

The 2007 December SMA Report which revealed that ®ourtney Jackson, the
prospective CEO of GOTEL, held the position of DegpuDirector General

(Telecommunications) OUR, 2000 — 2006 April and iatpry Consultant, OUR (2006
April to 2007 December), highlighted concerns iiaato a potential conflict of interest

and whether the necessary disclosures were maderébtevant parties.

A ‘Conflict of Interest’, as conceptualized by t6©J, ariseSwhere a public officer has
a private or personal interest sufficient to appé&ainfluence, or to appear to be capable

of influencing, the objective exercise of his @fiduties.”™?®

Given the definition of a Conflict of Interest whicspeaks to the sufficiency of an
interest, on the part of a Public Official, whiclowd appear and/or be perceived to
appear to be capable of influencing the objectxer@se of his/her duties, the propriety

of Mr. Courtney Jackson’s involvement in the lidegsprocess is brought to the fore.

GOTEL, in its application to the SMA, named Mr. @mey Jackson, the then
Regulatory Consultant to the OUR, as the prospediiZO of GOTEL. The referenced

application also included a copy of Mr. Jacksor'sume.

The SMA Report indicated that the SMA, in its revief GOTEL's application,
highlighted the probability of a conflict of intestegiven Mr. Jackson'’s role at the OUR.

In his response to the OCG’s Requisition, which wated 2008 July 16, Mr. Jackson
indicated that he was first appointed as Deputye®ar General of the OUR on 2000
April 3 and was subsequently reappointed in 2008IAj@r. Jackson also indicated that
he was contracted as a Regulatory Consultant tOtR in 2006 April.

128 Conflict of Interest Statement for Inclusion iret6.P.P. Handbook
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It was also disclosed, by Mr. Jackson, that theas wo intervening break between his
role as Deputy Director General and his appointnasnRegulatory Consultant in April
2006. Mr. Jackson demitted Office as Regulatory sotiant to the OUR on 2007
December 31.

Mr. Jackson, in his statement to the OCG, indicadled as the Regulatory Consultant,
“...my job description was to provide advice to thiic@ and assist staff with the work of
the OUR...***

Mr. Jackson recalls that hé..reviewed the information provided to fulfil the
requirements of technical data section (Sectiorofjhe Licenses Application Form for

licenses issued to Index/Gotel in Phases | & II.”

Mr. Jackson also indicated th&t also wrote an opinion (dated sometime in
November/December 2007) concerning the status, has® Il of the liberalization
process, of licenses issued during Phases | ahtf{lAccording to Mr. Jacksoriln this

opinion, | referred to licenses issued to Index&hdt

The records reveal that Mr. Courtney Jackson wiotelr. J. P. Morgan, by way of an
email which was dated 2007 October 1, regarding Rhase 1l Mobile Licensing

Regime.
The body of the referenced email documentatioredtat

“JPM,

The attached is offered for consideration in thiecpssing of the Index/Gotel
application for mobile carrier and service providdcenses. | have not copied the
lawyers to avoid distracting or influencing themtwviews of someone untrained in the
law... CCJ".

129 statement by C. Jackson dated 2008 July 16: ResporQuestion # 1
130 Statement by C. Jackson dated 2008 July 16: ResporQuestion # 2
131 Statement by C. Jackson dated 2008 July 16: ResporQuestion # 2
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In the four (4) page opinion, which was preparedvlsyCourtney Jackson, he concluded,
inter alia, that:

(1) The OUR needs to investigate and determine whétleeRegulations (Forms) to
the Act and earlier Directions by the Minister, Wwhich the two pairs of mobile
licenses were granted in Phase |, are sufficiemtdocepting and processing
mobile carrier and mobile service provider licence$hase .

Additionally, a determination needs to be madehef relative standing of these

instruments and:

(a) The recent Ministerial Direction to invite applicamhs for Mobile Service
Provider licenses (MVNO).

(b) The Ministerial Direction of January 7, 2003 whiahthorizes the OUR to
accept and process an unlimited number of applbecetifor fixed and
mobile carrier licenses, the spectrum licenses being the ultiroatérol
on the actual number of fixed and mobile wirelegperators in the
market...

(3) As regards the expressed intention loflex Communications Network Ltd
(ICNL) to deploy mobile wireless carrier facilities andogrde mobile wireless

services to the public, the company could purstieeedf the alternatives:

(a) apply to the Minster[sic], via the OUR, for the rewal of the Phase II
restrictions on its existing Domestic Carrier Lisenand Domestic Voice
Service Provider License, there being no otherriesin or requirement
apparent in the Telecommunications Act 2000; or

(b) Make new applications for mobile carrier and mobdervice provider
licenses which would be accepted and processedeb®UR based upon
considerations in (1) above. The company placeti spplications before
the OUR in the latter part of August 2007.”
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The OCG, in its Requisition to Mr. Jackson, reqdilém to indicate his... knowledge
of the circumstances surrounding the approval otheaf the Telecommunications
Licences granted and/or issued.td GOTEL.

According to Mr. Jacksori]t is difficult to recall the details surroundinthese matters

apart from the records of the OUR. But | can re¢hHt there were many queries from
Gotel concerning the length of time that it wasrigor the OUR [sic] complete its work
on the application. | can recall that Mr. GeorgeiNgccompanied by Mr. Kinkaid and

another person visited (sometime November/Decei@f) the OUR to seek info on the
status of their application and | seated them, rimfed the Director General and inquired
of the Financial Controller whether they had paid their regulatory and other fees.
[sic] turned out that they owed approximately J$WMich they paid shortly thereafter.
On another occasion, Mr. Anibal Palma, Managingdgiior Quantek Opportunity Fund
in New York, Professor Bridger Mitchell, and | tkiMr. Neil of GOTEL, and others

visited the OUR ( this may have been August/Septedi®7), and Mr. George Wilson,
General Counsel and myself met with them. The merpd this meeting was to apprise

the investor of the regal and regulatory environiieri

With regard to the granting of the licences to GQ;THr. Jackson stated th&s far as
| am aware, all applicable laws and guidelines wathered to in the processing of the
applications for these licenses. The OUR makesmegendations to the Minister based

upon the responses to the information sought irafiication.”™*

Having declared that the licences to GOTEL weratgidhin accordance with applicable
laws, Mr. Jackson divulged thdtt should be made clear that, in my capacity as
consultant | was never involved in any meetinggrocess for the consideration the [sic]

applications for licences by Index/Gotel in 2007%

132 Statement by C. Jackson dated 2008 July 16: ResporQuestion # 3
133 Statement by C. Jackson dated 2008 July 16: ResporQuestion # 5
134 Statement by C. Jackson dated 2008 July 16: ResporQuestion # 8
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Mr. Jackson also advised thatid not in any way recommend, influence or apggdhe

grant of licenses to Index/Gotet®

Further to his previously articulated statements, dackson further stated thak,am

currently an employee of CompletWireless Jamaicawhas Mr. George Neil, owner of
Index/Gotel, as one five [sic] shareholders (thie¢he USA and two in Jamaica) and as
a director on the Board**® Mr. Jackson stated th&CompletWireless has tower lease,

premises lease and other business relationships Initex/Gotel.**’

It must be highlighted that a representativeCompletWireless as noted by Mr. Ernest

W. Smith, had already had a meeting with Mr. ErM#sSmith on 2007 May 25 at 10:00
am at which time attempts were made to obtain aatgpof the licence to be granted to
GOTEL.

Analysis of Circumstances Surrounding Mr. Jackstmvelvement

An analysis of the circumstances surrounding Mekdan’s involvement in the licencing
and award process for the telecommunications leeribat were granted to GOTEL,

reveal the following extenuating circumstances:

1. Mr. Jackson was employed to the OUR in the capadifgegulatory Consultant
up to and including 2007 December;

2. Mr. Jackson, through his own admission, indicatest e wrote an opinion in
2007 November/December which posited advicer alia, on the matter of the
licences that were issued to GOTEL,;

3. Mr. Jackson is currently an employee of the Cothieeless Jamaica, a
company which is affiliated with GOTEL and in whiddr. Neil is also a

shareholder and a Board Member.

135 Statement by C. Jackson dated 2008 July 16: ResporQuestion # 9
136 Statement by C. Jackson dated 2008 July 16: ResporQuestion # 17
137 Statement by C. Jackson dated 2008 July 16: ResporQuestion # 17
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It is instructive to note that Mr. Courtney Jacksenneither a Director, Shareholder
and/or Employee of GOTEL and was not so named astotiwg list of Directors,

Shareholder and Employees which were provided by G&orge Neil, in his sworn

statement to the OCG, which was dated 2008 July 28.

Given the aforementioned, and despite Mr. Jacksassertion that he was never
involved in any meetings or processes which relatethe consideration of GOTEL's
application for telecommunications licences, theGo€nnot definitively state that Mr.
Jackson’s role as Regulatory Consultant, and hibsequent association with
CompletWireless did not impinge upon the objectivity with whick barried out his job

functions.

The OCG finds that by virtue of the written Opinianich he (Mr. Courtney Jackson)
provided to the former Director General of the OWR, J. P. Morgan, and upon whose
advice Mr. J. P. Morgan indicated that the Offieéed, Mr. Courtney Jackson was, in
point of fact, in a position to influence and, iede by virtue of the written Opinion

which was posited, influenced the award of licertoeSOTEL.

The OCG also finds that Mr. Jackson’s Opinion wasited two (2) days prior to
Mr. J. P. Morgan’s recommendation to Minister ClMallings for the removal of certain
licence restrictions to GOTEL’s Domestic Carriecémce (‘DCL’) and Domestic Voice
Service Provider Licence (‘DVSPL’).

It is also important to note that the methodolodyvioh was employed by the OUR, with
regard to the amendment to GOTEL's Domestic Catrieence (‘DCL’) and Domestic
Voice Service Provider Licence (‘DVSPL’), was on&igh was proffered amongst the

alternatives given by Mr. C. Jackson in his writ@pinion of 2007 October 1.

Mr. J. P. Morgan, in his statement to the OCG,datd that:
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“On October 1, 2007, however, | received an emsif Mr. Jackson, which
offered, among other things, an opinion that th@rapriate treatment for the
applications from GOTEL was really for the Ministgursuant to Section 78 of
the Telecommunications Act to amend the existimgecaand service provider
licences to remove any restrictions that might hamplied prior to the
commencement of Phase lll. | discussed this ing¢apion internally with the
responsible officers and attorneys and togethercarecluded that the course of
action was indeed appropriate...”

Alleged Bribery and Corruption

Mr. George Neil, the Chairman of GOTEL, by way de#er which was dated April 11,
2008, wrote to Minister Clive Mullings accusing ioféls of the OUR and SMA of
demanding money and accepting bribes in connectith the grant of licences to
GOTEL.

Below is a synopsis of the verbatim allegationsahivere contained in Mr. George
Neil's letter which was dated 2008 April 11.

* “We applied for the 3.4 GHz spectrum band to deedixnternet and fixed
telephone service across Jamaica. During that pgecaeur experience with the

Spectrum Authority and the Managing Director, Etrfésiith, was one of dismay;

* The process was such that we were pressured faupsyand “kickbacks” from

the Spectrum Authority Management staff;

* We refused to pay and solicited the help and infteefrom one dear friend and
associate, Mr. Paul Burke, who, in trying to assstcountered bureaucratic
indifference, if not active sabotage, from offisiaf the Spectrum Management
Authority;
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» It got to the point where it warranted an intervient from the then Honourable

Minister Phillip Paulwell for the spectrum licente be granted to us;

* We later tried to buy a mobile licence discountgdh® then government, but we
were not successful because the licence was sudrsggiven to AT&T. During
all of this, we were still under constant threatdablackmail by the Spectrum
Authority, because by this point, the fixed lineedpum was becoming an

increasingly valuable commodity;

» The Spectrum Authority started writing us threatgnlietters and coming up with
clauses and motives to disqualify and remove us filee spectrum so that they

could sell it to the multinational;

» Our equipment was severely damaged by agents oBpeetrum Management
Authority and ripped from a few remote locationatttve had them... It was only
after complaining to the then Minister Phillip Pawll about the situation and
securing his intervention, that we learnt that ismhe Spectrum Authority that

had removed the equipment, using one of their eafey Mr. Richard King;

* ...we wrote again to The Honourable Phillip Paulwilhat we be considered

again, this time for a mobile carrier licence...;

* We later settled on a price of 2 million USD (approately 154 million JMD),
which was taken to the cabinet and approved in &aty 2007;

* ... We were once again left to the mercy of the ©ffiicUtility Regulations and
the Spectrum Management Authority, which wantedtauscontinue paying

extortion fees;
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* We later succumbed to the pressure and paid sonmeyno individuals at the
Spectrum Authority but even that was not enougbalxe they kept asking for
more. The Office of Utility Regulations was doihg same to us;

* The Spectrum Authority with their Managing Diregtdvir. Ernest Smith,
leveraged their authority to forcefully remove s, pressure us, Gotel, into

signing a document prohibiting us from pursuing &gal action against them;

* With the election and the subsequent change ofrgment, we refused to pay
any more extortion money. There is one individuaif the Office of Ultility
Regulations, Mr. David Geddes, who called after éhections to threaten me
demanding that we stop complaining to the new KénisHonourable Clive
Mullings, about the state of the licence and theudiic state of the OUR with
regards to the license processing. Mr. Geddes é@urtimformed us that the
Minister could not help us; it is only he and hissb that could help us and we
would need to come and talk to them, otherwise addvbe coming under a lot
of pressure.”

The allegations which are outlined above are ofoasrimport as they impute acts of
corruption on the part of public officials. Accondly, the OCG by way of a Formal
Requisition, which was dated 2008 July 2, requioédr. Neil, accurate, truthful and
complete responses, and particulars, regardingallbgations that were posited in his
letter to Minister Clive Mullings.

Mr. George Neil, through his Attorney-at-Law, Mroliglas Thompson, Esq., and prior
to his submitting formal written responses to th€G@s Requisition of 2008 July 2,
indicated that the only apprehension which he had ahswering the OCG’s

Requisitions/Questions was the preservation of¥rs George Neil’s) life.
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This statement was premised upon the implicationgwwould arise from the answers
which were to be given by Mr. Neil should he pravidll particulars of the allegations
which he had made in his 2008 April 11 letter.

By way of a letter which was dated 2008 July 28, Meil responded to the OCG's
Requisition and provided information to the OCGaneling the allegations which he had
made in his 2008 April 11 letter.

With reference to the circumstances which surrodrttie approval of each licence, Mr.
Neil articulated that'l have no specific or direct knowledge of the cinestances
surrounding the approval of each of the telecomwations licenses granted and/or
issue [sic] to Index Communication Network Limiteatling as GOTEL save and except
that full and proper applications were made in sktction of all relevant requirements
and the licences were properly granted and/or igsufé®

The OCG further required Mr. Neil to explain terwiiogies which had been used by
him, in his letter of 2008 April 11, as well aspgoovide full particulars, inclusive of the
names of the individuals to whom monies were p#id, sums paid and the form of

payment which was utilized in each instance.

Mr. Neil, having described his experience with B&IA as one of dismay when his
company had applied for a 3.4 GHz spectrum bardicated that hé...felt anxious and

in state of despair at what appeared to be an uessary and unreasonable confusion in
relation to the application and there seemed tmbeattempt to obstruct the speedy and

efficient processing of the said applicatiol™”

Mr. Neil, in his sworn statement to the OCG, furtkdescribed his experience with the
SMA by stating thatThere appeared to be a disregard and abuse ofdystem. For

example, Index Communications Network Limited wa®rimed by the Spectrum

138 Statement by Mr. George Neil dated 2008 July 2&®nse to Question # 5
139 Statement by Mr. George Neil dated 2008 July 2&Rnse to Question # 6
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Management Authority that our application for thel 35Hz spectrum band had been
approved and we could collect said approval fromirtloffices. When we went to collect
the approval we were at that time told that ourirenapplication/file had been lost or
misplaced and we were required to re-submit all teeumentation relating to the

application. This occurred not on one, (1) but eneral occasions**°

With respect to the assistance which was granteMibyPaul Burke, it was asserted by
Mr. Neil that“The assistance that | requested from Mr. Paul RBuvkas in relation to
whether he had the ability to determine the reaaty Index Communication Network
Limited was experiencing what appeared to be dediieeand corrupt obstruction from
within the Spectrum Management Authority in relatto its application for the 3.4GHz

spectrum band***

It was noted by Mr. Neil, in his sworn statementiie OCG which was dated 2008 July
28, that“Mr. Paul Burke was instrumental in gaining therelit communication with
Officers at the Spectrum Management Authority d@drelevant government agency so
that Index Communications Network Limited couldresp the difficulties that it was

encountering with the SMA*

Mr. Neil also articulated thdtThe ‘bureaucratic indifference’ we experienced ounir

encounter with the SMA was in relation to its ight, tardy and careless handling of
our application for the 3.4GHz spectrum band. Thetive sabotage’ evidences itself in
the fact that our application file was constantlysteriously disappearing causing us to

have to re-apply on more that one occasiof.”

According to Mr. Neil, he was informed by Mr. Pd&iirke that he spoke tb.. a Mr.
Ernest Smith who at the time was the Managing Boreaf the SMA.***

140 statement by Mr. George Neil dated 2008 July 2&Rnse to Question # 6
141 Statement by Mr. George Neil dated 2008 July 2&Rnse to Question # 8 iii
142 Statement by Mr. George Neil dated 2008 July 28&®nse to Question # 8 iv
143 Statement by Mr. George Neil dated 2008 July 2&p®nse to Question # 8vi
144 Statement by Mr. George Neil dated 2008 July 2&Rnse to Question # 8 vii
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Further, it was noted by Mr. Neil thdt cannot say that it was as a result of the
involvement of Mr. Paul Burke but shortly after mgquest for his assistance the
application file submitted by Index Communicatidietwork Limited was miraculously

found and the license for the 3.4 GHz spectrum waly authorized/issued-*

In response to a request for clarification in relgar his assertion thdThe process was
such that we were pressured for payouts and “kickba from Spectrum Authority
Management Staft*®, Mr. Neil indicated that he does rfsecall the exact date**” on
which payouts and kickbacks were requested by §taffi the Spectrum Management
Authority.

The OCG, in its written Requisition of 2008 July &so required Mr. George Neil to
indicate“The amount(s) of the payout and kickbacks wHich was allegedly requested
by staff of the SMA. In response, Mr. Neil statbdtt‘lt was in the sum of $9,000,000

Jamaican dollars.**8

In regard to the persons at the SMA who had allggeequested the payouts and
kickbacks, Mr. Neil indicated to the OCG thaido not at this time wish to provide the
name or names of persons who solicited monies fnenas my life has been threatened
as also the lives of members of my family. Thisdeasirred since the public disclosure
of my letter of April 11 2008#°

As a point of note, Mr. Neil indicated to the OOt cash payments were made to staff
of the SMA. When asked to provide information reljag the persons to whom
payment(s) was/were made, Mr Neil again indicatedhe OCG thatAs a result of

threats that have been issued to me, | am fedntat if | disclose the name/names of

145 Statement by Mr. George Neil dated 2008 July 28&®nse to Question # 8 ix
146 etter from Mr. George Neil dated 2008 April 11.

147 Statement by Mr. George Neil dated 2008 July 2&®nse to Question # 7
148 Statement by Mr. George Neil dated 2008 July 28&®nse to Question # 7ii
149 Statement by Mr. George Neil dated 2008 July 2&®nse to Question # 7
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persons to whom payouts and “kickbacks” were madmaly find myself in mortal

danger.™°

Further Alleged Blackmail

The letter of 2008 April 11, which was written byr Mseorge Neil, also made reference
to GOTEL'’s attempt to purchase a mobile licenceciihad beendiscountedby the
then Government and which was subsequengtiyeri to AT&T.

The letter further stated thduring all of this, we were still under constaritreat and
blackmail by the Spectrum Authority, because by ploint, the fixed line spectrum was

becoming an increasingly valuable commodity.”

In response to the OCG’s Requisition of 2008 Julie Neil indicated that he does not
recall the date on which GOTEL was threatened artdarkmailed. However, Mr. Neil
indicated thatThe SMA contacted the office of Index Communicatietwork Limited
and indicated that there was consideration to revitle 3.4 GHz licence, which had been

issued to us¥??

Mr. Neil further indicated that Mr. Ernest Smith svhe person who had made the threats
to GOTEL. Further, according to Mr. Néilhe threats were acted upon as equipment at
several of our transmission sites were forcibly oged and destroyed by persons acting
on behalf of the Spectrum Management Authority hen ihstructions of Mr. Ernest

Smith."™°3

In support of his assertion, Mr. Neil provided BE€G with a copy of letter which was
written by him, on behalf of GOTEL, and which wakleessed to former Minister Phillip

Paulwell. The letter, which was dated 2005 Octdhemade reference to a meeting of

150 Statement by Mr. George Neil dated 2008 July 2&p®nse to Question # 7v
151 | etter from Mr. George Neil dated April 11, 2008.

152 Statement by Mr. George Neil dated 2008 July 28&p®nse to Question # 10
153 Statement by Mr. George Neil dated 2008 July 28&®nse to Question # 10v
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2005 October 4, which was apparently held with frrivlinister Phillip Paulwell, and

outlined GOTEL'’s agreemeriter alia, to:

1.

“...surrender, very reluctantly, 100 megs. of contins spectrum along the 3.4 —
3.7 band. We are amazed that we are now being stegig¢o surrender this
amount of spectrum, bearing in mind, the years aeehbeen paying for this
spectrum and the commitment we have already magerchasing equipment,
valued at approximately four hundred million (40@)0000) Jamaican dollars,

consistent with our mid term plans”

. “...have available for you, a revised and detailesibess plan which will clearly

indicate how we intend to utilize the other 200 snefyspectrum in this 3.4 — 3.7
band, which we will retain. In a best case situatiove will be operationally
ready in three months (3) months and in an absoldest case situation, we will

be operationally ready in six (6) months.”

Further, Mr. Neil provided a letter which was dagf05 December 8 from the Spectrum

Management Authority under the signature of Mr.dstnSmith. The referenced letter

articulated the following:

“Reference is made to your letter dated December Wwhich you indicated your
removal from the 3.450 — 3.500 GHz and 3.550 -3@512 band. We note that
this removal reflects 1x50 and 1x100 MHz, but mp#Ecdically as instructed in
terms of the specific ranges. Therefore it is ofagt importance that you proceed
to vacate 3425-3450 and 3525-3550 MHZ. on an urgesis and provide written

confirmation of this.

Reference is made to our meeting on 2005 Decentberh@rein it was agreed
that Index would remit a payment by December 9 tdevaettling the outstanding
fees owed. We await this payment. We would likiséathis opportunity to remind

you of the following:
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1. The enforcement action taken against Index Comratiaits on 2005
November 24 means no further use should be madbeotaptioned
spectrum until the company is licensed to do so.

2. That the remaining sections, 3425-3450 & 3525-36B{r, be cleared no
later than 2006 January 31.

3. If Index Communication intends to remain in the 2X2Hz, 3400-3425
MHz & 3500-3525 MHz then as stated in previous egpondence Index
must submit a formal application and commence payntewards
eliminating the arrears on the account.

4. Your promise to provide a written apology regarditigg events which
occurred during the enforcement exercise on 2008eNder 25 is still
outstanding.”

The aforementioned letters detailed the substafidbeoexamples that were cited by
Mr. Neil when he was asked, by the OCG, to detedldircumstance(s) under which the
threat(s) and/or blackmail occurred. It is to beéedathat the content of the letters speak

specifically to the enforcement action which wadentaken by the SMA.

With reference to his knowledge of the damage tad'BIOs equipment, Mr. Paulwell, in
his sworn statement to the OCG, which was dated® 200y 25, articulated th&t do
recall receiving a written complaint from Index albodamage to their equipment
consequent on an action by the SMA at their presiiisé

Further, Mr. Paulwell articulated th&fthe SMA in response to my query on the matter
did indicate that they had carried out certain lawactivities on the premises of Index
but that they were not responsible for any of thegead damages referred to by Index.
The matter was not pursued by me as | thought & &ad given a satisfactory
response to the allegatiort>®

154 Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to Question # 12
155 Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to Question # 12
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The OCG, in its written Requisition, which was dag908 July 2, specifically asked Mr.
George Neil'How did Index Communications Network Ltd. Tradieg GOTEL treat the
threat(s) and/or blackmail”.ln response Mr. Neil indicated that GOTEL treatéé t

threats'Very seriously.™®

Further, the OCG, in its written Requisition, whighs dated 2008 July 2, also asked Mr.
George Neil the following questionsiter alia, in regard to the alleged threats regarding
GOTEL’s removal from the 3.4MHz Spectrum Band:

I.  Was/were payment(s) made to any public officialés)d/or any
individual(s) and/or public entity acting on behalif that public
official(s)? Please detail the form of payment &oav the transaction was
carried out. Provide any physical evidence to supgach payments. If
paid in cheque, wire transfer, kind or any otheramg please present

encashed cheque or any further evidence whichysim possession;

ii.  Was/were any benefit/benefits offered to any pudfficial(s) and/or any
individual(s) and/or entity(s) acting on behalftbht public official(s)? If
yes, please detail:

a. the nature of the benefit;

b. the name of the public official(s), individual(s) entity(s)

who received the benefit;

c. the date on which the benefit(s) was/were offerad a
accepted; Please provide any physical and or docuiang
evidence to support your answer.

156 Statement by Mr. George Neil dated 2008 July 2&g®nse to Question # 10 vi
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Mr. George Neil, in his statement to the OCG, Wwhicas dated 2008 July 28, answered
“NO” **"to both questions.

Alleged Extortion

After the conditional grant of a Domestic Mobile ésprum Licence (‘DMSL’) to
GOTEL in 2007 April, Mr George Neil alleged that. we were once again left to the
mercy of the Office of Utility Regulations and t8pectrum Management Authority,

which wanted us to continue paying extortion fé&s”

In explaining the aforementioned allegation, Mr.iINethen questioned by the OCG,
stated that he does not recall the exact datetattiTthere was no specific figure but an
indication that monies had to be paitf® Mr. Neil also stated that'Index

Communication Network Limited continued to pressl aeek proper responses and

service from the relevant government authorities.”

It is also the case that Mr. Neil reported tHéd payment of monies was made by Index

Communication Network Limited or anyone actingtsrbehalf.™°

Mr. Neil, once again, due to the alleged threatglwhe had received and out of fear for
his life, was unwilling to provide the OCG with timames of the individuals that had

reportedly requested extortion fees from him.

Despite the aforementioned, Mr. Neil, in his le&r2008 April 11, went on to say that
“We later succumbed to the pressure and paid someyrto individuals at the Spectrum
Authority but even that was not enough, becausgkbpt asking for more. The Office of

Utility Regulations was doing the same t&'G5

157 Statement by Mr. George Neil dated 2008 July 2&gRnse to Question # 10 vii & viii
158 | etter by Mr. George Neil dated April 11, 2008.

159 Statement by Mr. George Neil dated 2008 July 28&p®nse to Question # 15

160 Statement by Mr. George Neil dated 2008 July 28&®nse to Question # 15

161 | etter from George Neil dated April 11, 2008.

GOTEL Investigation Office of the Contractor-Geriera 2009 March
Page 128 of 198



In response to the referenced allegation, Mr. Médrmed the OCG that the pressure to
which GOTEL succumbed was oneg 6f..unreasonably delaying and withholding the
issuance of the spectrum band for which we apaiedi continued request from persons

within the Spectrum Management Authority that we panies.*®2

Mr. Neil, for reasons previously articulated, wamia, not in a position to furnish the
OCG with the names of persons whom had allegediyested payments or to whom

payments were made.

Suffice to say, Mr. Neil, in his sworn statementhie OCG, which was dated 2008 July
28, stated thdtMonies were paid on at least four different ocaass but | cannot recall
the exact dates®®. However, Mr. Neil could not recall the date oniethpayments were
made to individuals at the SMA

Further, Mr. Neil explicitly stated, in his swortagement to the OCG, th&tlo payments
were ever made to anyone at the Office of UtiliRegjulation.*®* Mr. Neil went further
to state thatApproximately 5 million Jamaican dollarsivas paid to individuals at the

Spectrum Management Authority.

Mr. Neil's statement to the OCG théllo payments were ever made to anyone at the
Office of Utilities Regulation”js one which could be possibly perceived as cdittiag

the allegations which were implicit in his lettdr2®08 April 11. This is so given the fact
that with regard to this particular allegation, Mieil had placed the officers of the SMA

and the OUR in the same vein of requesting moray fiis company.

It is also interesting to note that in his lettér2008 April 11, Mr. Neil had further
indicated that With the election and the subsequent change ofrgaent, we refused to
pay any more extortion money. There is one indaliduom the Office of Utility

Regulations, Mr. David Geddes, who called afterdfeztions to threaten me demanding

162 Statement by George Neil dated 2008 July 28: Respto question # 16
163 Statement by Mr. George Neil dated 2008 July 2&@Rnse to Question # 16iii
164 Statement by Mr. George Neil dated 2008 July 28&®nse to Question # 16v
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that we stop complaining to the new Minister, Haiatle Clive Mullings, about the state
of the licence and the aboulic state of the OUR waigards to the license processing.
Mr. Geddes further informed us that the Ministeuldonot help us; it is only he and his
boss that could help us and we would need to corddadk to them, otherwise we would

be coming under a lot of pressuré®

In his sworn statement to the OCG, and in direspoese to the aforementioned
allegation, Mr. Neil indicated that the nature dodn of the threat which was allegedly
meted out to him by Mr. Geddes was as stated itetiex of 2008 April 11.

In fact, Mr. Neil stated that he could not recdlé texact date on which the call from
Mr. Geddes was received. However, although he wabla to recall the exact details of
the conversation, Mr. Neil stated thatit was to the effect that it was useless for me t
make representation complaining about the condddhe SMA or OUR as the true
power rest with his office and it would be in mytdéeinterest to be cooperative with his

Of'fice."l%

In the closing paragraph of his sworn statemernh@oOCG, which was dated 2008 July

28 and which is reproduced verbatim herein, Mr.1IGed\eil stated the following:

“Since the public disclosure of my letter dated iRfid, 2008 and addressed to
the Honourable, Minister Clive Mullings, | have edeed and been the victim of

several threatening telephone calls and other tteeing messages.

As a result, 1 have had to put in place full seudetails for my family and
myself as | do not take the threats lightly asiho secret the nature and type of
society in which we live in Jamaica.

165 etter from Mr. George Neil dated April 11, 2008
166 Statement by Mr. George Neil dated 2008 July 28&p®nse to question # 18.
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It is for that reason, why | hesitate to responidlyfto your question requesting the
name/names of persons who have sought and receioetkes from me under
duress. As | am aware, that with the best of inbest your office cannot provide
me with the security that | would need and in facto not believe that even the

Jamaica Constabulary Force can provide me withsibeurity | would need.

In the circumstances, | have tried my best to béodhright as is possible in my

responses to your requisitiond®

Mr. David Geddes’ Defence

Mr. David Geddes, in his sworn statement to the Q@Rich was dated 2008 July 10,

regarding the allegations that he had threatened3dorge Neil, posited the following in

his recollection of the events surrounding thegatethreat:

“Sometime in September 2007 (not really sure ofdie prior to his allegations
| thought the discussion took place in August)edrd that Mr. Neil had made
statements regarding OUR dragging its feet on Ippliaation for a mobile
licence, | spoke with OUR Director General J. PBMdrgan and Secretary to the
Office Ansord Hewitt in an effort to ascertain whiie status of GOTEL's
application was and was informed by both persomas there was no inordinate
delay it was being processed as per procedureem ttalled Mr. Neil from my
office and explained that | wished to dispel anyiarothat foot dragging was
involved. | explained that the licensing processolned several steps and that
OUR was doing these as expeditiously and effigieatl possible. He made
several references to there being consequencesvimny action | did not follow
up on that remark and | said that | would againapevith the Director General
and the Secretary asking them to keep him updatedhe progress of his
application. | then spoke with the Director Genergho indicated that the
Secretary would write to Mr. Neil and keep him ueda | do not know if the

167 Statement by George Neil dated 2008 July 28: Respto Question # 34
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letter was written/sent. | never threatened Mr. INwir did | in any manner or
form suggest or insinuate that he should come afidto either myself or the

Director General.'%8

Mr. Geddes went further to state tliatompletely and categorically deny that there is
any veracity to the allegation and would note theither the OUR consultant and former
Deputy Director General Mr. C. Courtney Jackson wies in touch with Mr. Neil nor

Minister Mullings himself heard of this allegatiomtil the letter was sent and copied to
the media, at a time when concern was being exgdeabout whether GOTEL should

have received the licensé®®

Mr. Geddes admitted to knowing Mr. Neil, albeit vetry well, having met him through
a Mr. Cosmo Smith, someone whom Mr. Geddes has kriomabout twenty (20) years,

but whom he has seen infrequently during the rafere time period.

In his closing statement to the OCG, Mr. Geddetedtthat”...l felt at the time | was

helping Mr. Neil and GOTEL by enquiring as to wiesthhere were any delays on
OUR'’s part and calling Mr. Neil and attempting téaify the process. During our

conversations Mr. Neil kept insisting that all thed to be done was for a signature to
be affixed to a letter. My understanding at theetwas that there were certain statutory
procedures to be complied with. | did not wish afiyour stakeholders to feel that we
were inefficient or ineffective. |1 thought commatiien would shed some light and

engender some understanding®

Assistance Granted by Mr. Paul Burke.

In his letter of 2008 April 11, Mr. Neil, in refaree to the acquisition of the 3.4 GHz
licence indicated thatWe refused to pay and solicited the help and inffeefrom one

dear friend and associate, Mr. Paul Burke, who, tiging to assist encountered

168 Statement by Mr. David Geddes dated 2008 JulyRE8ponse to question # 5
189 Statement by Mr. David Geddes dated 2008 JulyRE8ponse to question # 5¢
170 Statement by Mr. David Geddes dated 2008 JulyRE8ponse to Question # 13
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bureaucratic indifference, if not active sabotageom officials of the Spectrum

Management Authority.”

The OCG, by way of a written Requisition, which widegted 2008 July 2, requested of
Mr. Paul Burke, details of his association with d@he assistance which he had allegedly
offered to Mr. George Neil and/ or GOTEL.

Given Mr. Neil's assertions that he had solicitee help and assistance of Mr. Paul
Burke, the OCG, in its statutory Requisition, whislas dated 2008 July 2, sought to
establish Mr. Paul Burke’s relationship with Mr. dsge Neil.

Accordingly, outlined below is the verbatim questiposed to Mr. Paul Burke, by the
OCG, and his response, as embodied in his swaenstat to the OCG, which was dated
2008 August 13.

“Do you know, or do you have, or have you had a pee, business or other
relationship with, any of the principals, sharehadds, directors, partners, officers
and/or employees of Index Communications Networkrliied Trading as GOTEL
(hereinafter referred to as ‘Index Representative’'which has been granted and/or

issued a cellular license? If yes, please indicate:

I. The full name of the ‘Index Representative’ and Wner relationship

with Index Communications Network Limited;

Paul Burke’s Answer

Yes, | am a friend of Mr. George Neil.

Yes, a son Sekou Burke has been employed to GOTEL
Communications for over fifteen months
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My other son, Aliou Burke, has never been empldygdcas worked
part time, including voluntarily without salary favork experience at
GOTEL at different periods. He is no longer there.

il. The length of time that you have known the ‘IndexePresentative’;

Paul Burke’s Answer

I have known George Neil for at least ten years

iii. A full description of the nature of the relationspibetween yourself and

the ‘Index Representative’;

Paul Burke’s Answer

We are friends, primarily based on the sharing ofcammon
philosophical outlook pertaining to race and classJamaica. We
share similar views on the plight of the averagacklbusiness man,
the alliance of big corporate bankers and theirtedsnterests to keep
back black Jamaicans, particularly those who wit fplay the game’
the unwritten rules established by big business @adcasian centric
thinking in Jamaica. This commonality of views haen the primarily

basis of our friendship and association.

In addition, | have always supported competitioational ownership
and that the telecommunications industry is toatsgic to be totally

foreign dominated as is almost the case in Jamaica.

Our association comes from an understanding ofohystand the
economics of history, the importance and dominafdie class that
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controls the commanding heights of an economy, ithdahe major

means of production, distribution and services.

For example, there was a time when there was naf@iproperty as
everything was communally owned which was the ftsge of
recorded human development. As man discoveredusapland the
value of human labour, then there became the hauadshave nots.
Most societies then moved to slavery, enslaving tven and others,
usually prisoners of war, but this was not basedracism as was
plantation slavery which we experienced in whatEeopeans called
the New World. The first classes emerged, the staweers and the

slaves and there commenced class struggle.

Some societies, mainly the European and Asiaticcqgded to
feudalism. There again there was the nobility ahdrch in alliance
on one hand and the serfs below. At that time tiveep was the land.
Those who had the land were the nobility and mdtenothan not,
supported by the Christian church in the case afopeaan countries
and by other religions in the case of the Asiatourdries. Some
countries went to capitalism while some countrigsassed capitalism
and proceeded to various forms of social ownershigh other political
systems, some of which were not democratic in essednder
capitalism, those who controlled the means of petida, distribution

and services became the ruling class.

The point | want to make, is that who ever conttbks technology of
the time dominates the society. That was so iBthaze Age, the Iron
Age, the advent of gunpowder, leading to more letheapons for
control and dominance of defenseless people, ttestnal age, the
electronic age which made Japan a major economiggpand now
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the age of information technology to which telecamications is
linked.

= George and | share the view that the total domieaat this
sector by overseas companies, with no patriotieregt just to
make profits, completely understandable in thisbglzed
world where capital has no limitations, no boun&sti no
loyalties or no humanitarian concerns, just to hat

accumulate, is nonetheless not in the best intefeximaica.

= We share the view that too much of the profits ftlis sector

are repatriated.

= We share the view that the previous governmentlghwave
legislated that a minimum of twenty-percent of tbeal
telecommunications industry should be publicly stibed and

nationally owned.

This is the basis for the strong and close assmriadf George Neil and
Paul Burke in spite of knowing where George’s jpmdit sympathies are,
that is leaning towards the Jamaica Labour Partymarily out of his
other close associates but no formal membershigllithe years | have
known him and we have spoken a lot about the galitlife and
deficiencies of the country, he has never expreassnmitment one way
another except to say at times that is politiciah®oth parties that have
f..... up Jamaica. | leave that word to your imagioat Absolutely no
disrespect intended but | put it the very same thay George has often

put it to me.*"*

171 Statement by Paul Burke dated 2008 August 13: Gtesspto question # 1
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In his response to the OCG’s Requisition, which wated 2008 August 13, Mr. Burke
cited five (5) occasions on which he offered aasist to Mr. Neil and/or GOTEL.
Expressed below is a verbatim extract of Mr. Busk&tatement to the OCG in regard to
the assistance which he granted to Mr. Neil and/6BQT

“The First Instance | really cannot remember the year, but it cobkel 2001 or
2002. George was trying to get his spectrum licdnsm[sic] the Authority. We
knew from confidential inside information, that oothe individuals working
there was in the pay of another telecommunicatfmosider. We knew from that
inside source, not known to any of the other Spetfiunctionaries, that they had

basically agreed to frustrate Gotel's application.

When George and | visited the office, Gotel's aggtlon file and documents
which had been acknowledged could not be found filthevas completely empty
and everyone pretended that they knew nothing adé&se all the documentation
had gone. George agreed to send back a copy afdbements which he did that
very same day and | courteously advised then, were they to lose the file
again, | would request two gentlemen to come atidweup on this matter with
them.

Most unfortunately, | subsequently found out frow Minister, at that time Mr.
Phillip Paulwell, that some of the employees intetgd it as a threat. | was very
disappointed because he had known my strong opposib violence and
intimidation, my approach to governance, transpaserand accountability to
have even entertained that discussions, much &se it with me. | refused his
request to reassure them, because firstly, | donmake threats, they are stupid
and wasteful, and secondly, it was their own expnstonsciences and beliefs in
unfounded and unsubstantiated rumours about palitctivists, and specifically

me, that could only have led them to that percepdiod erroneous conclusion.
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The second instanceThere were a series of discussions between thetr8pe
Authority and Gotel over spectrum in the possessbrindex / Gotel and
payments outstanding in which George thought he lvefisg given a hard time,
because firstly of the first incident, and secorui¢gause we both suspected that
executive individuals of Spectrum were in the gag major telecommunications
provider who wanted the spectrum that Index / Gptedsessed. George and |
made it clear that | was an unpaid consultant vibtel, which was the fact. For
the record, | have never received any salary, resnation, financial
consideration form Mr. Neil. The only benefits thaver received was that | have

enjoyed a few meals with him at fairly good ressaats and hotels over the years.

The third Instance: On quite a few occasions, George Neil asked nfestdrack
meetings with Minister Phillip Paulwell, which IdliSome of these meetings |
attended, others | did not.

The fourth instance:George Neil was interested in securing a celllleense
sometime | believe in early in 2002. George askedararrange a meeting with
the Minister of Finance and Planning to see whetbenot the government of
Jamaica would accept one million US dollars for @ldar license. This was
refused by Minister Davis but who asked Georgeetadsa business plan so that
he would see if the Private Funding Arm of the \W&#&nk would be interested in

assisting in Gotel Development Programme for Jamaic

The fifth instance: After the blatant and illegal destruction of Gtdeequipment
by agents of the Spectrum Management Authority, uating close to
US$1,000,000 and the crippling of a significant tpaof Gotel's
telecommunications systems, | believe in 2005yvisad George Neil to make a
public statement and sue the government of Jamdiban Minister Phillip
Paulwell compromised the case. He did not carry aemt impartial and
independent investigation as requested by Gotel anighlly promised by
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Minister Paulwell. George eventually backed offisgythat he was reluctant to

sue the Government of Jamaica.

This was one of the worst cases of clear sabotagarection by the Government
that | know of. Mr. Neil would have copies of tkétdrs sent on this particular
matter. | should also have copies which | am tryimdpcate and will send to you
as soon as found. It was a most disgraceful acadsnts of the state. Mr. Neil
and | concluded that big money was involved as tgeuld not act on their

own in such a manner.

| was therefore a facilitator to fast-track meetngith Minister Paulwell. George
Neil did also request a meeting with then Prime idMar, Mrs. Portia Simpson
Miller, but her agenda was too busy during thatipdrand although a verbal

request was made by me, no meeting ever took pfate.

Persons Approached by Mr. Burke

Further to the information which was provided by. Murke with regard to the assistance
which he granted to GOTEL, Mr. Burke also indicatbdt he made approaches to the
following persons at the SMA:

= “Mr. Ernest Smith, Executive Director

= Mr. Henry Batson

= Ms. Diane Edwards, Attorney, (on the first instanoéy)

» The Chief Telecommunications Officer, his namenhoarecall at the

moment. (on the first instance only)
» Mr. Richard King’

In response to a follow up question regarding theesl on which he approached the
persons listed above, Mr. Burke informed the OC& threally cannot remember dates.
They would probably be in 2004 and 2005. | beliebased on my own other

172 Statement by Paul Burke dated 2008 August 13: Gtesspto question # 2
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involvements that I did not have any further disouss with them during 2006. | know
that | desperately tried to speak to Mr. ErnesttBrm and around July and August 2007
when Mr. Neil was totally frustrated about the extiely slow pace that both the O.U.R
and Spectrum Management Authority was dealing igHicense. Every week appeared

to be new story when George related all the detagsnew requirements.

| cannot recall if Mr. Smith and | spoke but | sesfed that we might have had a

conversation and if we did, it obviously was oftonasequence’?

The OCG, in its written Requisition to Mr. Paul Rar which was dated 2008 July 2, also
asked Mr. Burke the following question:

3. “Have you or any person acting on your behalf, reeed, whether directly
or indirectly, any benefit(s), in cash or in kindas a result of your
involvement in and/or association with the grantingnd/or issuing of
licenses to Index Communications Network Limited/kes, please provide a
comprehensive statement of all relevant particularénclusive of a
description of the benefit(s) received. In any casbere the benefit was
received by a person who was acting on your behgléase also provide the
full name, profession and address of the persordsp a description of the
relationship which you have had with that person(s)

In his sworn response to the OCG, which was da@88 August 13, Mr. Paul Burke’s

verbatim response was as follows:

“No. But | believe | should make mention of the aral only financial
transaction between George Neil / Gotel and myself.

There are payments made from George Neil or Got&aul Burke based on

a two million dollar unsecured loan which | tooktofuom the National

173 Statement by Mr. Paul Burke dated 2008 AugusRE&ponse to question # 2h
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Commercial Bank and turned over the entire amoontGeorge during a
period in which he was strapped for cash and a majwestor, VTEL
Communication was coming to Jamaica to finalize aqdity partnership
with him. Gotel network had been locked down byerotelecommunication
providers as he owed them. It was criticial thatewtthe representatives of
VTEL came to Jamaica that Gotel was functioninge ©hthe cheques was
made out directly to Oceanic Telecommunicationsamething like that and
the other to either George Neil or Gotel. Mr. Nadcompanied me to the
Private Banking Center to collect the funds he ssparately needed at the

time.

There is a clear paper trail in this matter. As were friends there was no
written agreement but there is some e-mail corradpace between myself
and Mr. Neil when he became very delinquent witara@sts payments to the
Bank.

These cheques would amount to approximately $ll®mdollars with Mr.
Neil / Gotel Communication still owing me approxteig $1,000,000 today.
This cover the principla and interst as | have rotarged Geoge one

additional cent.*"

Reproduced, hereunder, is a verbatim extract adcsejuestions [numbered four (4)
through eight (8)] which were posed to Mr. Paul IByrby the OCG, in its written
Requisition of 2008 July 2 and the verbatim respsnshich were given by Mr. Paul
Burke in his sworn statement to the OCG, which deted 2008 August 13.

4. “Have any of your relatives, friends and/or assdesm benefited, either
directly or indirectly, in cash or in kind, as as@t of your involvement in
and/or association with the licence(s) granted taldx Communications

Network Limited? If yes, please provide a compreivenstatement of all

174 Statement by Paul Burke dated 2008 August 13: Gtesspto question # 3
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relevant particulars, inclusive of the full nameofession and address of the

relative, friend or associate and a descriptiortte# benefit(s) received.”

Paul Burke's Answer: “No”1"

5. “Do you know of any Official/Officer or Employee thle former Ministry of
Industry, Technology, Energy and Commerce (MITHE®),current Ministry
of Energy, Mining and Telecommunications (MEMT)e ttSpectrum
Management Authority (SMA) and the Office of UgiitRegulation (OUR)
(former or present), or anyone acting on their béhaho has received, either
directly or indirectly, any benefit(s), whetheraash or in kind, as a result of
that Official's/Officer’'s or Employee’s involvementand/or association with
the grant and/or issue of licences to Index Comupatiins Network Limited?
If yes, please provide a comprehensive statemeall oélevant particulars,
inclusive of the name of the Public Official/Offia@ Employee, his/her job
titte and function, the name of the recipient(s)daa description of the
benefit(s) received.”

Paul Burke’s Answer:

“On the contrary, | have credible but unsubstantiaied information as to
which major telecommunication company was involvedn sabotaging
GOTEL every step of the way. In these days of modertechnology,
international bank accounts, consultants and attoreys who act as

middlemen, there are no ‘smoking guns’ around.®®

6. “Do you know of any other Public Official/Officer &mployee (former or
present), or anyone acting on his/her behalf, wae feceived, either directly

or indirectly, any benefit(s), whether in cash orkind, by virtue of the grant

17> Statement by Paul Burke dated 2008 August 13: Gtesspto question # 4
176 Statement by Paul Burke dated 2008 August 13: Gtesspto question # 5
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and/or issue of any licence to Index Communicatiesvork Limited? If yes,
please provide a comprehensive statement of akvagit particulars,
inclusive of the name of the Public Official/Offia@ Employee, his/her job
titte and function, the name of the recipient(s)dam description of the

benefit(s) received.”

Paul Burke’s Answer: “No” 1’

7. “Are you aware of any relative, friend and/or asmde of any Public
Official/Officer or Employee (former or present)hevhas benefited, either
directly or indirectly, in cash or in kind, as a sdt of the Public
Official’s/Officer's or Employee’s involvement im@or association with the
grant and/or issue of any licence to Index Commatioas Network Limited?
If yes, please provide a comprehensive statemeall oélevant particulars,
inclusive of the full name of the Public Officiaffider or Employee, his/her
job title and function, the full name of the relatj friend or associate and a
description of the benefit(s) received.”

Paul Burke’'s Answer: “No, have only heard rumours’*"®

8. “Are you aware of any arrangements which are prélyesubsisting for any of
the persons who are referenced in Requisitions/tres #3 through #7 to
receive any future benefit(s) in respect of thengemd/or issue of any licence
to Index Communications Network Limited Tradingd=#3TEL, whether same
has been expressed to be in cash or in kind? If pésase provide a
comprehensive statement of all relevant particylarslusive of the name of
the intended recipient(s) and the description & llenefit(s) which is/are to

be received.”

177 Statement by Paul Burke dated 2008 August 13: Gtesspto question # 6
178 Statement by Paul Burke dated 2008 August 13: Gtesspto question # 7
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Paul Burke’s Answer: “I know of no facts”*’®

Mr. Paul Burke, though stating that he had no frtimformation which would prove

useful to the investigation, went on to posit tbkofving assertions:

“...there has been a concerted attempt and this tsanconcoction of my mind,
but | cannot betray sources, to prevent Gotel ffbmlding out’. There has been
malicious propaganda about George Neil and his sgpp antecedents, efforts to
block all loans, and directly sabotage from withime government agencies.
Former Minister Phillips Paulwell, perhaps becausehis legal training behaved
very much like what this document wants. He wadtmimented evidence and
although being the Minister of Technology refusedatcept my suggestion to
polygraph the Spectrum Management Executives. bam that some of them

would have opted to have resigned.

Minister Paulwell believes the best of all persoparticularly those who are
supposed to be professionals. He did not understaedextent of corruption
festering in some sensitive areas of his Ministvgs naive at times, but to the
very best of my knowledge, and in spite of som&udcrumours, was
straightforward and honest, even though he failecdt decisively to protect a

local investor, all be it small, in an industry lfof multi-national sharks.”

Responses from Officials re: Alleged Threats amtBinail

According to Mr. J. P Morgan, the former Directoer@ral of the OUR, in his statement
to the OCG which was dated 2008 May 2@y own belief is that the allegations are
baseless, completely untrue and have no merit... offlg monetary payments that
GOTEL has been required to make to the OUR areethnsrespect of prescribed

regulatory fees and prescribed fees for proceskismses applications’®°

179 Statement by Paul Burke dated 2008 August 13: Gtesspto question # 8
180 Statement by Mr. J.P Morgan dated 2008 May 20pBese to Question # 16
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The OCG, in its Requisition to Mr. J. P. Morganedfically asked,’Did any of the

principals, shareholders, directors, partners, odfis and/or employees of Index
Communications Network Limited Trading as GOTELawyone acting on their behalf,
approach you and/or any public official, solicitimgsistance in getting approval for any

of the licences for which they applied?”

In his sworn statement to the OCG, Mr. J.P Morgaseded that... | can state

categorically that | was not approached by anyopecfied in the question or anybody
else to assist in getting approval for any of theehces for which GOTEL applied. | go
further to state that | have never been approadmedny one in any capacity to assist

with such approvals for any company®*

In response to a similar question posed by the O@G,). P. Morgan further stated that
“I do not have any knowledge of any such Publiad@f former or present of the Office
of Utilities Regulation — nor the Ministries refed to or SMA for that matter — that have
received any benefits in cash or kind as a reduitwolvement in the grant of Licences to
GOTEL/Index Communications Network L{§*

Mr. Ernest W. Smith, the former Managing Directbittie SMA, in his statement to the
OCG asserted thdt.. | was not approached by any principal, shareleslddirector,

partner, officers and/or employee of Index or arg/@tting on their behalf, to solicit
assistance in getting approval for the Domestic NMotSpectrum Licence or the

Telecommunications Licences for which the compapjied 1%

Mr. Ernest W. Smith was also not aware of any pubfficer/official who had received
any benefits as a result of their association aitd/or involvement in the grant and/or

issue of licences to GOTEL.

181 Statement by Mr. J.P Morgan dated 2008 May 20pBese to Question # 17
182 Statement by Mr. J.P Morgan dated 2008 May 20pBese to Question # 21
183 Statement by Mr. Ernest W. Smith dated 2008 MayR&ponse to Question # 18
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Benefits Requested and Obtained

Mr. Neil was required by the OCG to further clarifje seemingly contradictory
representations which were made by him, in hiestaht which was dated 2008 July 28,

regarding the amount of money that was allegedily fmaPublic Officials/Officers.

In his response to the OCG’s query, Mr. Neil, isubsequent statement to the OCG,
which was dated 2008 August 11, asserted“thathe total amounts paid were in excess
of $9,000,000,00 Jamaican dollars. My recollectisrthat an amount in the region of
$14,000,000.00 Jamaican dollars was paid.”

Mr. Neil further articulated thdfThe $5,000,000.00 Jamaican dollars referred to veas
separate and distinct figure from the payment, Wwhi@as, requested in the amount of
$9,000,000.00 Jamaican dollars.

| do not recall if payments amounting to $9,000,000Jamaican Dollars and that

amounting to J$5,000,000.00 Jamaican dollars wasfweade to the same person (s).

| do not recall whether the monies relating to $%000,000.00 Jamaican dollars were

paid to one or several individuals”.

Further in his statement to the OCG, which wasdl2@08 August 11, Mr. Neil also
asserted thdfThe monies demanded and paid in relation to thecBpm Management
Authority, was not paid as a result of their invaivent in and/or association with the
granting and/or issuing of licences to Index Comivations Network Limited. Index
Communications Network Limited had already beemtgd licences prior to any contact
with the Spectrum Management Authority; all theevaht licences had been already
granted through the Offices of Utilities Regulati@®UR). The demand for monies from

GOTEL Investigation Office of the Contractor-Geriera 2009 March
Page 146 of 198



the SMA was in relation to the supplying of infotima as to the availability of relevant

Spectrum.®

Alleged Impropriety and Corruption

As it regards matters which pertain to the stayutoiminal offence of Corruption!, and
the investigation of acts of Corruption, it is ngtive to note, at this juncture, the
following provisions which are contained in Sectiob4, 15 and 5 of the Corruption

Prevention Act:

Section 14 of the Corruption Prevention Act (Acts bCorruption) provides,nter alia,

as follows:

“14. (1) A public servant commits an act of corrigptif he-

(a) solicits or accepts, whether directly or inditly, any article or money or other

benefit, being a gift, favour, promise or advantdge himself or another person for

doing any act or omitting to do any act in the peniance of his public functions;

(b) in the performance of his public functions daeag act or omits to do any act for the
purpose of obtaining any illicit benefit for himkef any other person;

(c) fraudulently uses or conceals any property =gl from any such act or omission to

act.

(2) A person commits an act of corruption if heedffor grants, directly or indirectly, to
a public servant any article, money or other banbéing a gift, favour, promise or
advantage to the public servant or another pergon,doing any act or omitting to do

any act in the performance of the public servantiBlic function.

(3) A person commits an act of corruption if heignstes, aids, abets or is an accessory

after the fact or participates in whatsoever manmerthe commission or attempted

184 Statement by Mr. George Neil dated 2008 August 11.
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commission of or conspires to commit any act ofuguiion referred to in subsection (1)
or (2).

(6) Any public servant who improperly uses fordws1 benefit or that of a third party-

(a) any classified or confidential information thhé obtains as a result of or in the
course of the performance of his functions; or

(b) any property belonging to the Government or atatutory body or authority or any
government company or any body providing publiovises which he has access as a
result of or in the course of the performance sffainctions,

commits an act of corruption.

(7) Any person who is or is acting as an intermediar through a third person who
seeks to obtain a decision from any Ministry or &gment of the Government or any
statutory body or authority or any government compar any body providing public
services whereby he illicitly obtains for himseliffor another person any benefit or gain
(whether or not the act or omission to act from ehhihe benefit or gain is derived is

detrimental to the Government) commits an act ofugion.

(8) Any public servant who for his own benefit ar that of a third person, diverts any
property belonging to the Government or any othenspn, which is in his custody for the

due administration of his duties commits an aatasfuption”.

Section 15 of the Corruption Prevention Act (Offenes) provides,inter alia, as

follows:

“15. (1) Any person who commits an act of corruptcmmmits an offence and is liable-
(a) on summary conviction in a Resident Magistea@durt-

() in the case of a first offence to a fine noteeding one million dollars or to
imprisonment for a term not exceeding two yeargpdryoth such fine and imprisonment;

and
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(i) in the case of a second or subsequent offéace fine not exceeding three million
dollars or to imprisonment for a term not exceedingee years or to both such fine and

imprisonment;

(b) on conviction in a Circuit Court-

() in the case of a first offence to a fine noteeding five million dollars or to
imprisonment for a term not exceeding five yeartodsoth such fine and imprisonment;
and

(i) in the case of a second or subsequent offéace fine not exceeding ten million
dollars or to imprisonment for a term not exceediag years or to both such fine and

imprisonment”.

Section 5 of the Corruption Prevention Act (Functims and Powers of Commission
for the Prevention of Corruption) provides,nter alia, as follows:

“5. (1) The functions of the Commission shall be-

(d) to receive and investigate any complaint relyag an act of corruption.

(2) The Commission shall have power to summon sg&® require the production of
documents and to do all such things as it considexsessary or expedient for the

purpose of carrying out its functions”.

The Findings of the OCG’s Investigation have regddhat no Public Official, who was
Requisitioned by the OCG, has acknowledged beirg récipient of any benefit

associated with the award of licences to GOTEL.

There is, however, the conflicting statement from Meorge Neil and the persons who
were requisitioned by the OCG. Under the circumstanand given the assertion by
Mr. George Neil that out of a fear for his life atite lives of his family members, he
cannot disclose the names of individuals who whkeerecipients of illicit benefits, the

OCG is of the following view:
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1. Mr. Neil, in his letter of 2008 April 11, had imphted the OUR and its
officials/officers in his allegations of corruptionbribery and blackmail.
Subsequently, However, Mr. Neil explicitly statddht no payments were ever

made to anyone at the OUR.

2. Mr. Neil, being the individual who has levied aligigns of corruption against
officers of the SMA, must provide the names of plublic officials/officers who

were the recipients of such illicit benefits.

3. A determination needs to be made by the requisitboaities as to whether or
not a criminal act of corruption and/or extortioashin fact been committed by
any public official, past or present, who was asged with the grant of the
Domestic Mobile Spectrum Licence, and/or any otbelecommunications

licences which were granted to GOTEL.

4. A determination must also be made as to whetheobMr. George Neil and/or
anyone associated with GOTEL has in fact made #&pynat to bribe any public
official and whether any such public official, past present, has been the

recipient of any such bribe.
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Grant of the Domestic Mobile Spectrum Licence (‘DM%")

By way of a letter which was dated 2008 JanuaryMinjster Clive Mullings wrote to

Mr. Ernest W. Smith, the Managing Director of tHd/ regarding the “Application for

Domestic Mobile Licence- Index Communication Netkwbmnited.”

The referenced letter from Minister Clive Mullingshich is reproduced verbatim,
herein, stated:

“Please refer to the captioned matter and my re¢jdes the recommendation of the
Spectrum Management Authority (*SMA”), pursuant tBection 23 of the
Telecommunications Act 2000 (“the Act”).

Further to said request , | have seen a reporthef 8MA, as amended December 28,
2007 and addressed to the Permanent Secretary, hwheport stated as its
recommendation that the SMA was “ not in a positionrmake a determination with
respect to the grant of a Domestic Mobile Spectitiogence to the Applicant at this
time.” The referenced applicant being Index Telegmmication’s Ltd. (“Index”). Note

is taken of the reasons set out by the SMA irepisnt.

As Minister, with responsibility for the making afdetermination in relation to the
granting of licences authorizing the use of spedifportions of the Spectrum, | am
obliged to consider the relevant circumstanceshefdase and the provisions of the Act.

In this regard, | have noted and considered the¥ahg points.

1. Cabinet, by Decision numbered 11/07 and dated Anrik007, approved the

award of a mobile cellular licence to Index, in fieowing terms:

“...after consideration, the Cabinet, subject to aeddiligence assessment,

including satisfying relevant regulatory complianaeligations and all technical
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specification requirements of the Office of UtgiRegulation and the Spectrum
Management Authority:

I. Approved the award of a mobile cellular licence tmdex
Communications Network Limited, trading as GOTEhe Ticence fee
shall be a minimum of US$ 2 million;...”

Index was duly informed by the Minister with pdrfaesponsibility, on
April 5, 2007, of Cabinet’s decision and was ad#iiet the licensing fee

was US $2 million.

2. Further to being advised of the above Cabinet Degisindex, on August 31,
2007, paid the sum of US $2 million to the SMAddebld “on account” as the

due licensing fee, in the event that its applicatior a mobile spectrum licence

was successful.

3. In accordance with Section 11 of the Act, the ©ffof Utilities Regulation
(“OUR") is seized with the responsibility to condwtue diligence assessment of
prospective licensees and to make its recommendadithe Minister. By virtue
of Sub-section 11(2) (a), the OUR is authorizedawsider whether an applicant
is a fit and proper person to be granted a licencés an undischarged bankrupt

or has previously been granted a licence which reasked.

The OUR, by letter of October 3, 2007, recommeritati Index be allowed to
offer mobile telecommunication services. In itgldatter, the OUR reasoned that
this could be facilitated by appropriate amendmeatindex’s existing Domestic

Carrier Licence and Domestic Service Provider Lioen

| have not been presented with any evidence thatdadisqualify Index as a fit
and proper person to be granted a telecommunicatitioence or asserts that
Index is an undischarged bankrupt or has previousien granted a licence
which was revoked; and | am satisfied that the OUR, making its
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recommendation, gave due consideration to all #levant factors set out in the

Act. Consequently, the amendments recommendee IBUR were duly effected.

4. The SMA, in the cited report, has concluded tha& tbchnical information
provided by Index was assessed and found adequatkef provision of mobile

services.

5. The Act regulates the functions of the SMA in thiard of Spectrum Licences.

Section 21 provides that the functions of the SKBA $e toadvisethe Minister
on any matter referred to it by the Minister andpgerform such functions as
delegated by the Minister. The section further mtes that, in performing its
functions, the SMA shall “consult with and cooperatith the Office in relation
to any matter which falls within the functions loé tOffice pursuant to this Act.”
Office means the OUR.

Pursuant to Sub-section 23(5), in making recommignia to the Minister, the
SMA shall have regard to the “prescribed standards'he reference to

prescribed standards is:

to give effect to Sub-section 23(6) which stateg thhe Minister may make
regulations prescribing methods for assignment loé tspectrum and the
standards required as to the technical, financald legal requirements of

applicants.”

To date, no such regulations have been made. Coardy, note must be taken
of the possibility that an applicant may be ablestwcessfully argue that, under
the provisions of the Act, the OUR is the propetharity for determining

whether the technical, financial and legal requients have been satisfied.
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6. The Act prescribes the functions of the Ministerthie award of Spectrum

Licences.

Section 20 provides, inter alia, that the Minisg#rall issue licences authorizing
the use of the spectrum. The section also provitEsthe Minister may delegate
any of his powers, in relation the management efsjpectrum, to the SMA. In the
absence of such delegation, then, the Minister simatarrying out his functions,

seek the recommendation of the SMA.

Section 23(1) deals specifically with the issuifigspectrum licences and states
that “the Minister may, on the recommendation o #huthority and subject to
subsection (4), grant a licence... authorizing the w$ such portion of the
spectrum as may be specified therein...” Subsec#dmestricts the granting of
spectrum licences only to applicants who are thildroof carrier licences or
service provider licences or eligible for such hices. (This requirement has been

satisfied by Index).

Subsection 23 (7) authorizes the Minister to deit@emby notice in writing, the

fees to be paid by a person to whom a spectrumdees granted.

As noted above, the fee to Index was determine®$t2 million.

7. Consistent with the provisions of the Act, the SMAEcommendation was
requested in this matter and the advice receivettias the SMA cannot make a

determination in the matter.

It is my considered opinion that the failure of thBIA to make a determination
does not prevent the proper exercise of the Minateliscretion, granted by
Sub-section 23(1) of the Act, in any case wherer#hevant circumstances

demand the exercise of the said discretion.
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Taking into account the foregoing considerationisisi my determination that (i) the
circumstances of this case; (ii) the relevant psaMis of the Act; and (iii) principles of
equity make this an appropriate case for the eseradf the Ministerial discretion,
permitted by the Act, and granting of a spectruarice to Index to carry on the business
of mobile services provider, in accordance with phevisions of the Act. In this regard, |
am requesting that the SMA presents the licen@ng for my consideration and takes
such other measures as are required for the forismlance of the spectrum licence to

Index trading as Gotel.”

The referenced letter, which was written by Minis@ive Mullings, provided the
Minister’'s rationale for the award of the DomesdWobile Spectrum Licence (‘DMSL’)
to GOTEL.

Following the letter of 2008 January 17, it wasedbin an email document from
Mr. Ernest W. Smith, which was dated 2008 Februaryo all Board Members of the
SMA, that“...the Authority prepared the licence and preseniedor the Minister’s
consideration, as requested in his letter. The Hoable Minister granted the licence to
Index on 2008 January 31:%

It is important to note that tH€abinet Submission (dated 2007 March 4) for theafdv

of Fourth Mobile Telecommunications Licence to d@ommunications Network
Limited” indicated that‘Against the background of a failed auction for theurth
licence, the success of the direct negotiation WAT&T Wireless Services, and the
subsequent surrender of the licence by Cingula¥,Nfinistry was open to proposals for
the licence. This would enable the Ministry to ease the Government’s take from the

same licence®

185 Email dated 2008 February 5. Attach. No. 35 MaBtier.
186 Cabinet Submission dated 2007 March 30: Page 2
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The Cabinet Submission included a synopsis of theis of proposals from interested
companies. The Cabinet Submission made referentteetetatus of proposals from the
following companies:

1. Wire9 Telecom Plc

2. WIISCOM Technologies Incorporated

The referenced Cabinet Submission then made referam the expression of interest
from GOTEL. The Submission indicated tHdthe Company has now expressed an
interest in a mobile cellular licence and is offegia fee of US$2 million. In light of

difficulty in attracting other telecommunication®nspanies, this offer is considered

reasonable and the Ministry is supportive of awagda licence accordingly™®’

The Cabinet Submission also stated tiatbinet is being asked to approve the award of
a mobile cellular licence to Index Communicatioreswbrk Ltd Trading as GOTEL. The
licence fee shall be a minimum of US$2 millionsTikisubject to the Company satisfying
relevant regulatory compliance obligations and tthnical specification requirements
of the Office of Utilities Regulation and the Spect Management Authority**

Concerns Raised by Oceanic Digital Jamaica

The OCG, in the conduct of its Investigation, exlsh an invitation to Digicel Jamaica
Ltd., Cable and Wireless Jamaica Ltd. and OceamgitdD Jamaica with the intent of
ascertaining,inter alia, whether or not any of these companies had anyinpat
information, regarding the licences that were grdrtb GOTEL, which they wanted to
share with the OCG.

Oceanic Digital Jamaica and Digicel Jamaica Ltde #me two companies which
responded to the OCG'’s letter of invitation.

187 Cabinet Submission: Page 3
188 Cabinet Submission :Recommendation Page 4.
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Digicel Jamaica Ltd., by way of a letter which weded 2008 July 10, indicated that:

“Digicel Group, and by extension its Affiliate coampes, does not have any
relationship with Index Communications Network tedi '(GOTEL’) and does
not possess any information pertaining to the emstances under which GOTEL

was issued with its Domestic Mobile TelecommurooatLicense.

Whilst Digicel remains willing to assist in yourviestigations we do not believe

that we have any further information which may stssi*®

Oceanic Digital Jamaica, through its Attorneys-Atat, Brady and Company, in a letter
to the OCG, which was dated 2008 August 12, indatahat”...there are certain

procedures pursuant to the Telecommunications Autlware to be followed by the
OUR in the granting of a licence to a prospectieeve provider; said procedures are

outlined inSection 10

Section 10 of the Telecommunications Act provide$odlows:

“10. - (1) The Minister shall by a direction in wing to the Office, require the Office to
invite applications for the grant of carrier or séce provider licences or both and such
direction shall specify -

(a) the number of licences to be issued;
(b) the facilities or specified services, as thesecanay be, in relation to which the
licences will be granted.

(2) Upon receipt of a direction under subsectio) {tie Office shall —

(a) publish a notice in a daily newspaper circutatiin the Island, containing
information as to —

() the service area to be covered by the licence;

(i) the technical limits of the licence;

(iii) the technical, legal and financial requirentsrio be met by applicants;
(iv) the number of licences to be issued;

(v) the type of conditions to be included in arice; and

189 etter dated 2008 July 10 from Colm Delves, DigiGeoup- Chief Executive Officer.
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(vi) such other information as the Office consideigevant;

(b) determine the period within which applicatistsall be submitted, not being less than
sixty days in cases where a limited number of tesrare to be issued;

(c) publish at the end of that period and in thenmer specified in paragraph (a), a

notice of each application submitted;

(d) afford members of the public a reasonable oppoty to comment on any matter
regarding such applications within such period ae Office may determine, being not
less than thirty days after the publication of tizgice

pursuant to paragraph (c).

(3) Where any comments made pursuant to subse2i¢d) include a proposal for
refusal of an application, such comments shall aoné statement of the reasons for that
proposal”.

The letter from Oceanic Digital Jamaica furtherizagied that'Our client is concerned
that procedural requirements as outlined were natnplied with as Miphone has not
been invited to be heard in the mattér®

Given the fact that GOTEL was already the holderaoDomestic Carrier Licence
(‘DCL’) and a Domestic Voice Service Provider Licen (‘DVSPL’) and whose
application for a new licence was waived by the Quhe purported applicability of
Section 10 of the Act, as was postulated by OceBigial Jamaica, in that regard, can

be questioned.

In a subsequent correspondence, which was datefl 20Qust 25, Oceanic Digital
Jamaica, through its Attorneys-At-Law, Brady andrpany, provided the OCG with a
copy of a letter which was directed to the OUR, ardch was dated 2002 June 12,

regarding the Fourth Cellular Licence.

The referenced letter stated tH&n Friday June 7, 2002 the Office announced that i
had only one bid for a fourth cellular licence. $rannouncement follows a request for
proposals for Licence to Provide Mobile Telecomroations Services dated March
2002.”

199 etter from Oceanic Digital dated 2008 August 12
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The letter also stated thdt is our view that your actions and that of theriter are in
breach of the Telecommunications Act 2000 (the.A@Yr client is very concerned
about the matter as it is their considered opintloat they should be given an opportunity
to oppose the grant of the licence on the folloviagis:

1. The offer is in breach of offer terms made by tlweenment of Jamaica in the
December 1999 auction pursuant to which our clipaid for its licence and
which contained certain undertakings of the Govesnim

2. The OUR has failed to consult with our client iroddaith as required by the Act.

3. The Office has not provided any evidence thatetsommendation for a fourth
licence will

a. afford economical and reliable service to subsarshand

b. is likely to promote competition-*

The correspondence of 2002 June 12 did not reletetly to the grant of the Domestic
Mobile Spectrum Licence (‘'DMSL’) to GOTEL, but rathto the overall circumstances
which subsisted at the time that the Government wetender for the award of a fourth
Mobile Licence.

191 | etter from Oceanic Digital dated 2002 June 12
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Involvement of the Prime Minister, Minister Daryl VV az, Minister Rudyard Spencer

and Mr. lan Moore

One or more of the Intelligence Reports which wanavided to the OCG by the Prime
Minister listed Mr. Bruce Golding, Mr. Rudyard Spen, Mr. Daryl Vaz and Mr lan
Moore as either (1) having been involved in a nmgetvith a known associate of Mr.
George Neil to discuss the acquisition of the erieed telecommunications licence; or
(2) having facilitated such a meeting; and/or (8yihg been in attendance at a meeting

with Mr. George Neif*2

In response to questions from the OCG regarding itteolvement in the grant/issuance
of telecommunications licences to GOTEL and/or eission with Mr. George Neil
and/or GOTEL, the senior government representafpesited the following in response

to the OCG'’s Requisitions:

The Hon. Orette Bruce Golding, Prime Minister ahdéca

The Hon. Orette Bruce Golding, Prime Minister aindaca, in his sworn statement to the
OCG, which was dated 2008 June 2, indicated thatateno official and/or personal

involvement in the grant or issue of any telecomications licence to GOTEL.

In his statement to the OCG, Mr. Golding indicatedt “On or around February 1%
2008, | was contacted by the Commissioner of Polive-

(a) expressed concern that a mobile cellular licence hacently been granted to
GOTEL,;

(b) advised that one of the principals of GOTEL hadstdny of engaging in illegal
activities and the issue of a cellular licenceh@stcompany would undermine law

enforcement efforts;

192 |ntelligence Reports dated 2008 March 4 and 2G&8wary 19
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(c) stated that these concerns had previously been egmalv to the relevant

authorities.™®?

Following upon receipt of security related intedligce from the Commissioner of Police,
regarding the basis of the JCF’s concerns, Mr. [@gldontacted Minister Clive Mullings
who advised him of the award of the subject licetweGOTEL and the prevailing

circumstances surrounding same.
According to Mr. Golding, Minister Clive Mullingsdaised him as follows:

(a) “he had granted a mobile cellular licence to Ind@&ommunications Network
Limited., trading as GOTEL toward the end of Jaryu2008;

(b) the granting of the licence was pursuant to:

0] Cabinet Decision No. 11/078 dated April®2007 approving the
award of a mobile cellular licence to Index Comneations Network
Ltd., trading as GOTEL;

(i) payment by Index Communications Network Ltd., trgqdis GOTEL
of the licensing fee of US2 million on August 31072 which was a
condition contained in the Cabinet Decision.

(c) Failure to issue the licence would have exposedytheernment to the possibility
of legal action since GOTEL had been informed intimg by the previous
Minister (Phillip Paulwell) that the application fahe licence had been approved
by the previous Cabinet and since the requisieniie fee had been paid®

Mr. Golding indicated that he subsequently conveaetieeting at Jamaica House on
2008 February 1% with Minister Clive Mullings, the Attorney Genérahe Cabinet
Secretary, Dr. Carlton Davis, the Permanent Sewestan the Office of the Prime
Minister and the MEMT and the Director Generalttd OUR.

193 Statement by The Hon. Orette Bruce Golding, dag@B June 2: Response to Question # 2
194 Statement by The Hon. Orette Bruce Golding, dag@B June 2: Response to Question # 2
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The aforementioned meeting, which was convenedéyPrime Minister, occurred after
the grant of the Domestic Mobile Spectrum licenoeGOTEL. According to Mr.

Golding, immediately before the meeting he shahedsecurity related intelligence with
Minister Clive Mullings who advised him thdt.. he had not been aware of these

concerns.”

The Prime Minister, in his sworn statement of 2008e 2, further revealed that at the
meeting of 2008 February 14 he was advised that:

(a) “the responsibility for conducting background checknd obtaining security
verification reports to establish the “fit and preg status of applicants for
telecommunications licences resided with the OUR,;

(b) the appropriate enquiries had been made of thecBdly the OUR in 2003;

(c) the Police had responded providing information tiglg to one of the principals
of Index Communications Network Ltd., trading asT&D which was similar to

the information conveyed to me by the CommissiohEplice.™*

Of significance is the disclosure which was madévivsy Golding regarding the meeting
of 2008 February %at which time héenquired as to the basis on which the previous
Cabinet could have approved the granting of a lezeto Index Communications Network
Ltd., trading as GOTEL in 2007 in light of the infaation contained in the security
verification report.lI was advised that no such information had been geated to the

Cabinet (emphasis added)”

The next meeting which was convened by Mr. Goldmas with the then Director
General of the OUR, Mr. J. P. Morgan, on 2008 Featy®0, at which time the Prime
Minister requested Mr. Morgan'’s resignation. In I&olding’s opinion, Mr. Morgan had
been derelict in his duties.

195 Statement by The Hon. Orette Bruce Golding da@B82une 2: Response to Question # 2
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Prime Minister Bruce Golding, in his sworn statetnerthe OCG, which was dated 2008
June 2, revealed thaOn February 20" 2008, | summoned the Director General of the
OUR, Mr. J. P. Morgan, and advised him that, invigw, the OUR had been derelict in
its duty in supporting the approval by previous @ab of a licence to Index
Communications Network Ltd., trading as GOTEL desips awareness of the existence
of the negative security verification report. lght of this, | considered his position
untenable and requested his resignation which heexyto provide by the following
week. | subsequently received a letter from hinedi&ebruary 22! 2008 indicating that
he would tender his resignation to the Governorn&al on Friday February 29
2008.%°

Mr. Golding further asserted thaln his letter, Mr. J. P. Morgan submitted that thigen
Minister (Paulwell) “had himself exercised the nesary due diligence before taking the
matter to Cabinet for the issuance of the licemgpeen that he was, in fact, aware of the
security reservation...... " he was of the impressioat tthe issue “was of no great
import”. He continued “This certainly left me withe impression that the matter had
been taken into account and considered not to basame and from that point the
security issue dropped off our radar and we thenceatrated on the mechanism for the
grant of the licence”. A copy of this letter hashesubmitted to you under cover of letter
dated April 14' 2008.""

The referenced letter from Mr. J. P. Morgan to Rridinister Bruce Golding, which was
dated 2008 February 22, indicateder alia, that:

“From my own point of view | should like to inviyeu to consider whether the
Office was unreasonable in assuming that the themskér had himself exercised
the necessary due diligence before taking the me&tt€abinet for the issuance of
the licence given that he was in fact aware of gbeurity reservation. This is
further reinforced by the fact that on August'22007 when members of the OUR

196 Statement by The Hon. Orette Bruce Golding da@B82une 2: Response to Question # 2
197 Statement by The Hon. Orette Bruce Golding da@B2une 2: Response to Question # 2
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met with the Minister and his team, he was reminafethe security marker and
was shown the actual report from the constabulargd. We left that meeting
with the impression, if not understanding, that ik&ue was of no great import.
This certainly left me with the impression that thatter had been taken into
account and considered not to be an issue and, thanpoint, the security issue
dropped off our radar and we then concentrated lwn rhechanism for the grant
of the licence.

Whilst, in light of the information that you sharedth me, | am extremely
concerned about the implications, | must ask tloat gonsider whether the Office
was unreasonable to assume that the Minister, betaking the matter to
Cabinet, had done that which he was required byustato do and in the
circumstances was particularly necessary, beingskifnseized with the security
reservation. Quite frankly, it is incomprehensilbbeme that the Minister could
have taken the matter to Cabinet without satisfyimgself as to the implications
of the security report which he had in his possegst®

In the closing paragraph of his letter Mr. J. P.ryém asserted thélt is my hope that
you may be persuaded to reconsider the matter i@ad iny request favourably. It is with
this expectation that | ask for the opportunitydiscuss the matter further with you at

your earliest convenience and if at all possibléobe February 28, 2008."°°

With respect to a question pertaining to his ineahent in any meeting which involved
discussions regarding the grant and/or issue ofl@eyce to Index Communications
Network Limited, trading as GOTEL, Mr. Golding imdited that he was only involved in
the meetings of 2008 February 14 and February 20.

198 | etter dated 2008 February 22 from Mr. J. P. Margddressed to the Hon. Bruce Golding. Master File
Attachment # 73
199 etter dated 2008 February 22 from Mr. J. P. Margddressed to the Hon. Bruce Golding. Master File
Attachment # 73
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Mr. Golding, in his statement to the OCG, furtheted that'Representatives of GOTEL,
along with a group introduced to me as US hedgel funvestors, were granted an
appointment with me early in January 2008 to disdireir proposals for the roll-out of
broadband services by July 2008 and their intentias a public service, to provide

portable computers for schools at a cost of US&2th?*®

According to Mr. Golding,'The meeting took the form of a courtesy call aederred
only incidentally to the licence which had alreallgen approved by the previous
Cabinet. At that time | was unaware of the concetreg had been expressed by the
Police. | did not record the names of the persohe were p[resent[sic] at that meeting.

| have subsequently recognized from photographts dha of the participants was Mr.

George Neil of Index Communications Network Ltading as GOTEL.2*

The OCG, in its written Requisition, which was ¢h#008 May 9, posed the following

guestion to Prime Minister Bruce Golding:

“Do you know, or do you have, or have you had aspeal, business or other
relationship with, any of the principals, sharehals, directors, partners,
officers and/or employees of Index Communicatiossvirk Limited Trading

as GOTEL (hereinafter referred to as ‘Index Repn¢stve’), which has been

granted and/or issued a cellular licence? If ydsage indicate:

I. The full name of the ‘Index Representative’ and/hleis
relationship with Index Communications Network Ltéedj

il. The length of time that you have known the ‘Indepr&sentative’;

iii. A full description of the nature of the relationsiietween yourself

and the ‘Index Representative’;”

200 statement by Mr. Bruce Golding dated 2008 JuriReBponse to Question # 4
20! Statement by Mr. Bruce Golding dated 2008 JurReBponse to Question # 4
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Prime Minister Bruce Golding's response was an lipstNo.” 2°2

202 statement by Prime Minister Bruce Golding date@i®0une 2: Response to question # 7
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The Hon. Daryl Vaz, Minister of State in the Offickthe Prime Minister

Minister Daryl Vaz, in his sworn response to the@€Requisition, which was dated
2008 May 29, revealed thdh approximately February or March 2008 | was canted

by Mr. lan Moore, the Chairman of the Petroleum @wation of Jamaica, who advised
me that he was approached by Mr. George Neil of BElOTequesting advice on the

resolution of a matter with Spectrum Managemenhdity.” 2

Mr. Vaz further indicated thdt advised Mr. Moore that he should have Mr. Nedntact
me and | would seek to address his concerns in apacdity as the Minister with

responsibilities for Project Implementation and Bee Delivery.?**

According to Mr. Vaz, in his sworn statement to ®EG, “Mr. George Neil contacted

me and | had a meeting with Mr. Neil at the Offi€ehe Prime Minister, and the CEO of
GOTEL, Mr. Undel Williams, who both outlined thpwsition to me. As a result of that
meeting | contacted Mr. Ernest Smith, the Manaddirgctor of Spectrum Management
Authority, who advised me that he was aware ofrifagter and that there was some

outstanding information required from GOTEE®

Minister Vaz further indicated that he spoke to tepresentatives of GOTEL who
subsequently provided him with further informatiohilst indicating that they (GOTEL)
had met all the requirements of the SMA.

Following his recollection of discussions with repentatives of GOTEL, Minister Vaz,
in his sworn statement to the OCG, indicated tleatdntacted Minister Clive Mullings

and informed him of the discussions with GOTEL.

203 Statement by Mr. Daryl Vaz dated 2008 May 29: Resp to Question # 1
204 Statement by Mr. Daryl Vaz dated 2008 May 29: Resp to Question # 1
205 statement by Mr. Daryl Vaz dated 2008 May 29: Resp to Question # 1
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Minister Vaz’'s statement revealed that he was a&dvisy Minister Mullings thdt..he
was not aware of the matter but that he would bgplgdo convene a meeting at his office
with Spectrum Authority, representatives of hisisMig and myself to discuss the issues.
A meeting was convened between the Ministry, SpacManagement Authority and

myself#°®

According to Minister Vaz, The purpose of the meeting wasdiscuss and attempt to
find a resolution in relation to the Application deby Index Communication Network

Limited for a particular Spectrum as a part of st recently acquired Licencé”

Minister Vaz, further indicated thdAt that meeting, Spectrum Management Authority
outlined to Minister Clive Mullings that furtherformation was required from GOTEL.
The Minister instructed that Spectrum Managemerthéity to make [sic] a written
request for such information to GOTEL. The Minisi#so sought an explanation as to
why it was that Spectrum Management Authority hakbcted approximately US$2M in
fees from GOTEL and had not been able to assign th&pectrum°®

It is instructive to note that, given Minister Vazstatement, his involvement in the matter
pertaining to GOTEL occurred after the licence wemnted by Minister Clive Mullings
on 2008 January 31.

The OCG in its written Requisition, which was dagi08 May 9, posed the following

guestion to Minister Daryl Vaz:

“Do you know, or do you have, or have you had aspeal, business or other
relationship with, any of the principals, shareheisg, directors, partners, officers
and/or employees of Index Communications Netwarktéd Trading as GOTEL
(hereinafter referred to as ‘Index Representativehich has been granted

and/or issued a cellular licence? If yes, pleasiadate:

206 statement by Mr. Daryl Vaz dated 2008 May 29: Resp to Question # 1
207 Statement by Mr. Daryl Vaz dated 2008 May 29: Resg to Question # 4
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i. The full name of the ‘Index Representative’ and/hieis

relationship with Index Communications Network Ltéedj

il. The length of time that you have known the ‘Indepr&sentative’;

iii. A full description of the nature of the relationstietween yourself

and the ‘Index Representative’;”

Minister Daryl Vaz's response was an absofixe.” 2°°

209 statement by Mr. Daryl Vaz dated 2008 May 29: Resp to Question # 7
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The Hon. Rudyard Spencer, the Minister of HealtR&ironment

Minister Rudyard Spencer, in his sworn statemernth&o OCG, which was dated 2008
June 2, indicated that he had.no official and or personal involvement in theagt
and/or issue of any of the Telecommunications ldesnto Index Communications
Network Limited Trading as GOTEI?*

Mr. Spencer also stated that he had no knowleddbeotircumstances surrounding the

approval of the Telecommunications Licence graatadfor issued to GOTEL.

Regarding his attendance at any of the meetingshypertained to the grant of licences
to GOTEL, Mr. Spencer stated thdtlo, | was not a part of any meeting/meetings Wwhic
involved discussions Pertaining|sic] to the gramidéor issue of any licence/licences to

Index Communication Network Limited trading as GOTE™

Mr. Spencer also indicated that he was not appeshdhy any of the principals,
shareholders, directors, partners, officers andfoployees of Index Communications
Network Limited Trading as GOTEL, or anyone acting their behalf, soliciting

assistance in getting approval for any of the kesnfor which they applied.

The OCG in its written Requisition, which was dag@08 May 9, posed the following
guestion to Minister Rudyard Spencer:

“Do you know, or do you have, or have you had aspeal, business or other
relationship with, any of the principals, shareheis, directors, partners, officers
and/or employees of Index Communications Netwarktéd Trading as GOTEL
(hereinafter referred to as ‘Index Representativeihich has been granted
and/or issued a cellular licence? If yes, pleasidate:

219 statement by R. Spencer dated 2008 June 2: Respmaiestion # 1
21 Statement by R. Spencer dated 2008 June 2: Respmziestion # 4
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i. The full name of the ‘Index Representative’ and/hieis

relationship with Index Communications Network Ltéedj

il. The length of time that you have known the ‘Indepr&sentative’;

iii. A full description of the nature of the relationstietween yourself

and the ‘Index Representative’;
In response, Minister Spencer asserted that:
I. “Yes | know Mr George Neil, Chairman of GOTEL

il. I have known him for several years

ii.  Mr Neil and myself have been friends for many yeafs

212 statement by R. Spencer dated 2008 June 2: Respmaiestion # 7i,ii & iii.
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Mr. lan Moore. Former Chairman, Petroleum Corporatf Jamaica (PCJ)

Mr. Moore, in his statement to the OCG, which wased 2008 May 29, indicated that
“My official involvement in relation to the grantjnand/or issuing of a licence to Index
Communication Network Limited, trading as GOTELatedl to the issuing of only one
licence which was granted in the last quarter of0201 have no knowledge or

involvement in relation to the issuing or grantioigany previous licences™

Mr. Moore further indicated that his official inw@ment was that he was.approached
by Mr. George Neil, a Principal of GOTEL who indied that he had made an
application for a Telecommunication Licence and wes/ing severe difficulties in

obtaining same, after having satisfied all the pagrisites.***

According to Mr. Moore;| indicated to Mr. Neil that | was unable to assisEim in any
official way as that matter did not fall within npurview. | referred him to Minister
Daryl Vaz, of the Office of the Prime Minister, atodd him that matters of that nature

fell within Minister Vaz’s portfolio.®*°

The OCG in its written Requisition, which was dag@08 May 9, posed the following

guestion to Mr. lan Moore:

“Do you know, or do you have, or have you had aspeal, business or other
relationship with, any of the principals, shareheisg, directors, partners, officers
and/or employees of Index Communications Netwarktéd Trading as GOTEL
(hereinafter referred to as ‘Index Representativaihich has been granted

and/or issued a cellular licence? If yes, pleasiadate:

i. The full name of the ‘Index Representative’ and/hieis

relationship with Index Communications Network Ltéedj

213 Statement by |. Moore dated 2008 May 29: Resptn&riestion # 1
214 Statement by |. Moore dated 2008 May 29: Resptn&riestion # 1
215 Statement by |. Moore dated 2008 May 29: Resptn&riestion # 1
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il. The length of time that you have known the ‘Indepr&sentative’;

iii. A full description of the nature of the relationstietween yourself
and the ‘Index Representative’;

Mr. lan Moore’s verbatim response, as is containdds sworn statement to the OCG,
was as follows:

“Yes, a business relationship.

i) Mr. Undel Williams, the CEO.

J) Approximately 9 years

k) Adjoined Consulting Company, to which | was emp®@&the

primary supplier of software to GOTEL; which arrargents were
negotiated by Mr. Williams.”
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Matters of National Security

It must be noted that a total of five (5) Inteligpe Reports were received in the
document package which was submitted to the OCGhdyrime Minister, under cover
of his letter which was dated 2008 April 14.

The five (5) Intelligence Reports, which were sutbea to the OCG, are as follows:

Intelligence Report Form stamped Secret: dated21d®)

Intelligence Report stamped Secret: Undated,;

Intelligence Report stamped Secret: dateli A€bruary 2008;
Intelligence ReportUnstampedandundated;

Intelligence Report stamped “CONFIDENTIAL”: datecak¢h 04, 2008.

a ~ 0 DdPE

The contents of the five (5) Intelligence Reportsmtained sensitive information and
allegations which, in the OCG’s opinion, was of vgramport to matters of national
security and also to the character and antecedsntdlr. George Neil and/or his

associates.

Given,inter alia, the nature of the contents of the five (5) Imgelhce Reports, as well as
the fact that the OCG was not provided, by the ErMinister, with the details of the

exact arm(s) of the security forces from which thBrmation originated and/or an

indication of whether any branch of the securitycés had acted or is currently acting
upon any of the referenced information, the OCGthe interestinter alia, of the

preservation ofNational Security, has exercised its statutory and quasi-judicial

discretionary powers and has opted not to reproducpublish any of the material

components of the referenced Intelligence Reports.

This decision was taken particularly in light oétfact that the OCG is cognizant of the
fact that the divulgence of the particulars of lifielligence Reports could jeopardise any
current or future law enforcement actions whichlaeimg undertaken or contemplated, as

the case might be, by the Jamaica or other seaurigw enforcement forces.
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With due consideration to the aforementioned, agpie the absence of any restrictions
to publish the information which is contained i thaid Intelligence Reports, the OCG
has considered the implications of the contenhefdaid Intelligence Reports and hereby
posits its findings within that context.

Given the adverse trace which has been lodgedamthtter, it is instructive to note that

Section 56 of the Telecommunications Act provide$odlows:

“The Minister responsible for national security may, where he is satisfied that it is
necessary to do so in the interest of national satty and after consultation with the

Minister, take control of or close down a licenses' operations or any part thereof
and where any such action is taken, the licenseeathbe eligible for compensation

for any loss suffered as a result of that action.”

As was previously disclosed by Mr. Paulwélln “adverse trace” requires further
investigation...'® It can therefore be inferred that the presencanadidverse trace does
not, in and of itself, automatically disqualify applicant or the entity with which he/she

is associated from receiving a licence.

Given the concerns which were raised in the Igelice Reports, regarding matters of
National Security, as well as the recommendatid¢rag were contained in same, due
consideration should, therefore, be given to thgalleand regulatory remedial action
which may be taken in light of Section 56 of théeEemmunications Act (2000).

If it is that such an adverse trace is of serioogart to the interest of National Security
then, the law permits, in such instances, a mednseaurse to the Minister with

portfolio responsibility for Telecommunications atté Minister of National Security.

218 Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to question # 9iii
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SUMMARY OF KEY FINDINGS

1. GOTEL was granted/issued numerous telecommunicagod spectrum licences
between 2001 and 2008;

2. The licences that were issued to GOTEL, which &ee grimary focus of the
OCG'’s Investigation, are (1) the amendments toDRbenestic Carrier Licence
(‘DCL’) and the Domestic Voice Service Provider énce (‘DVSPL’) and (2) the
subsequent grant of the Domestic Mobile Spectrucerige (‘DMSL’);

As a result of the amendment to GOTEL'’s existingrigstic Carrier Licence
(‘DCL’) and the Domestic Voice Service Provider émce (‘DVSPL’), the
company, i.e. GOTEL, became the holder of the Valhg telecommunications

licences:

(a) A Domestic Mobile Carrier Licence (‘DMCL’) and;
(b) A Domestic Mobile Service Provider Licence (‘(DMSRL’

3. Officials of the OUR and the SMA have indicatedtttiee Telecommunications
Act (2000) is the legal and regulatory framewonotlgh which the licences were
granted to GOTEL;

4. The security verification requirement which wouleguce the resultant ‘adverse
trace’, as regards an applicant for a telecommtinits licence, was introduced
into the telecommunications licensing regime after commencement of Phase

Il of the Telecommunications Liberalization prosgs

5. The security verification requirement was introdlige 2003 March and was a
direct result of the recommendation of the theniMer of National Security, Dr.
Peter Phillips, and following upon subsequent cttasan between the JCF and
the OUR;
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6. An ‘adverse trace’ was found on record for a ppatiof GOTEL in 2003 July

following the conduct of a security verificationestk by the JCF;

7. Mr. J. P. Morgan, the former Director General ¢f DUR, asserted that Minister
Phillip Paulwell was advised of the adverse trageMay of a letter which was
dated 2003 August 4. However, Mr. Paulwell canredtrdtively state whether or
not he received the letter of 2003 August 4;

8. Conditional Cabinet Approval for the Grant of therestic Mobile Spectrum
Licence (‘DMSL’) was granted to GOTEL in 2007 Aprgubject to the

satisfactory completion of due diligence assesssyent

9. Mr. Paulwell, in his sworn statement to the OCGakhivas dated 2008 July 25,
asserted that hé,.. had advised the Cabinet that there was a quastased in
relation to some of the principals of Index andttivas the main reason for the

conditional approval of the licencé™"

10.The Hon. Orette Bruce Golding, in his sworn stateime the OCG, with regard
to whether or not the Cabinet had been informeati@Bdverse trace, asserted that

“| was advised that no such information had beeesented to the Cabinet®®

11.Minister Clive Mullings, in his sworn statementttee OCG, asserted that he was

not aware of an adverse trace being on recordipoéthe principals of GOTEL,;

12.Mr. J. P. Morgan could not definitively state whathor not Minister Clive

Mullings was specifically advised of the adverseé;

13.Having declared that the OUR’s responsibility wastlvise the Minister of any

such adverse trace, Mr. J. P. Morgan asserted hthatan only assume that

27 Statement by Mr. Phillip Paulwell dated 2008 Rfly Response to question # 9iii
218 Statement by Mr. Bruce Golding dated 2008 JuriRe&ponse to question # 2
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Minister Clive Mullings was informed of the adveitsace as the correspondence

must have been on the Ministry’s files;

14.0n 2007 October 1, Mr. Courtney Jackson, Regula@ogsultant, OUR, wrote
an opinion, regardinginter alia, GOTEL's application for a Mobile Carrier

Licence;

15.The OUR, by way of letter which was dated 2007 ©Oetd3, advised Minister
Clive Mullings that GOTEL'’s existing Domestic CaarilLicence (‘DCL’) and
Domestic Voice Service Provider Licence (‘DVSPL)em broad enough to
permit the kind of activity which was required byOGEL to deploy mobile

services;

16. Specifically, by way of letter which was dated 2@D¢@tober 3, the OUR advised
Minister Clive Mullings that In the event that you are agreeable to permit the
lifting of this restriction we would point out thdhe language employed at
paragraph 3.2 of the Domestic Carrier Licence igsbue the name of Index
Communications Network Ltd off' May 2002 is sufficiently broad to allow for
the provision of telecommunications by any meditivat (is but for the implicit
constraint imposed by the date of issue). Havirggre to all of this, the Office is
of the view that the change can be effected bylginepgssuing the licence at a

current date.”®**

17.0n 2007 October 8, GOTEL received an amendmentst@xisting Domestic
Carrier Licence (‘DCL’) and Domestic Voice ServicBrovider Licence
(‘DVSPL’) which ultimately paved the way for the @pval of the Domestic
Mobile Spectrum Licence (‘DMSPL’);

219 etter dated 2007 October 3 addressed to Min@lige Mulling from Mr. J. P. Morgan.
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18.Mr. Ernest W. Smith, the former Managing Directbtlee SMA, is of the opinion
that the Domestic Mobile Carrier Licence (‘DMCLhé the Domestic Mobile
Service Provider Licence (‘DMSPL’) which were isdut® GOTEL were not
issued in accordance with Part Il of the Act. Acting to Mr. Ernest W. Smith, a
Carrier Licence and a Service Provider Licence thagranted to an entity to
facilitate the provision of fixed-wireless service®uld require an application
process of a different order of magnitude relatoethat for a Mobile Carrier
Licence and a Mobile Service Provider Licence;

19.The Domestic Mobile Spectrum Licence (‘DMSL’) whiglas issued to GOTEL
came under the remit of the Spectrum Managemenhokity (SMA) and, as
such, was outside of the direct purview of the OUR,;

20.0n 2007 August 31, the SMA received an unsignedpritplete application
(dated August 29) from GOTEL for the Domestic MebBpectrum Licence
(‘DMSL’). The formal application for the Domestic dile Spectrum Licence
(‘DMSL’) was received approximately four (4) monthffer GOTEL had been
granted conditional Cabinet Approval for the refexed licence in 2007 April;

21.Up to, and including, 2007 December 19, the SMA was in receipt of the
OUR'’s findings in regard to its due diligence assasnt of GOTEL,

22.There appears to have been a breakdown in the leatingeiand communication
processes between the OUR and the SMA, particwgtlyregard to the grant of
the Domestic Mobile Spectrum Licence (‘(DMSL’) to GBL as was evidenced
by the OUR’s failure to provide the SMA with itsnflings regarding the due
diligence assessment of GOTEL,
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23.The SMA, in a 2007 December Report, regarding GO Hpplication for a
Domestic Mobile Spectrum Licence (‘DMSL’), indicdteéhat it was‘not in a
position to make a determination with respect ® dghant of a Domestic Mobile
Spectrum Licenceto GOTEL;

24.By way of a letter which was dated 2008 JanuaryMinister Clive Mullings
wrote to the SMA, outlining his opinion and consat®ns with respect to the
granting of the Domestic Mobile Spectrum LicencBMSL’) to GOTEL. In
closing, Minister Mullings requested that the SMremare the Domestic Mobile
Spectrum Licence (‘DMSL’) for his signature and sequently the

granting/issuance to GOTEL,;

25.The Domestic Mobile Spectrum Licence (‘DMSL’) wasagted to GOTEL on
2008 January 31, by Minister Clive Mullings;

26.1t can be inferred that Dr. Jean Dixon, the forrR@rmanent Secretary of the
former Ministry of Energy, Mining and Telecommurticas (MEMT) and Mr.
Glenford Watson, the Senior Legal Officer of the MIE who were requisitioned
by the OCG, had some working knowledge of the bosg status of GOTEL.

However, the evidence as presented does not ingmyteirect and/or substantive
involvement on the part of Dr. Jean Dixon and Mier@ord Watson in the grant
of the Domestic Mobile Spectrum Licence (‘'DMSL’)&OTEL,

27.1t can also be inferred, based upon the represensatvhich were made to the
OCG, that Dr. Jean Dixon, in her capacity as PeemaBecretary, became aware
of the licence to GOTEL following upon her officeteceipt of the Cabinet
Decision, on 2007 April 10, which granted condiabapproval for the award of

the licence;
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28.1t is the understanding of the OCG, based uporstiement of Mr. Paulwell, that
GOTEL had for several years approached him, as dtiniwith portfolio

responsibility for Telecommunications, seekingeowse a mobile licence;

29.Mr. Paulwell noted that the representations whidremmade by GOTEL were
not supported by him because.the sum they were prepared to pay was much

lower than that which my advisors thought reasoadbf®

30.In the review of the application for the grant bétDomestic Mobile Spectrum
Licence ('DMSL’) to GOTEL, it is apparent that ti8MA did, in fact, make an
attempt to consult with the OUR. Despite this nedigle attempt on the part of the
SMA to ‘consult’, it is evident that the necessappperation on the part of the

OUR was not as forthcoming as was apparently napgss

31.Mr. George Neil of GOTEL, by way of letter which svalated 2008 April 11,
made several allegations of impropriety, blackmeadrruption and receipt of
kickbacks against officials of the OUR and the SMA.

32.The OCG, by way of letters which were dated 200§ dwand August 4, required
Mr. George Neil to clarify and substantiate thegditions which he had made in

his letter of 2008 April 11 which was addresseinister Clive Mullings;

33.Mr. George Neil, when specifically asked to clartiis assertion, inclusive of
providing the names of persons and dates on wh&ympnts were made
regarding the application for a 3.4 GHz Spectrumat tThe process was such
that we were pressured for payouts and “kickbadkem Spectrum Management
staff” responded in his sworn statement to the OCG, wivia$ dated 2008 July

28, as follows:

220 statement by Mr. Phillip Paulwell dated 2008 Rfly Response to question # 14i
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i.  “lIdo not recall the exact date.

ii. Itwas in the sum of $9,000,000 Jamaican dollars.

lii. | do not at this time wish to provide the name ames of persons who
solicited monies from me as my life has been threst as also the lives
of members of my family. This has occurred sineeptiblic disclosure of
my letter dated April 11 2008.

iv. Payment was made in cash.

v. As a result of threats that have been issued tolma@) fearful that if |
disclose the name/names of persons to whom pagpnats'kickbacks”

were made | may find myself in mortal dang&”

34.Mr. George Neil, in his sworn statement to the O@@Bich was dated 2008 July
28, explicitly stated that no money was paid to affecers/officials of the OUR,
thereby contradicting the allegations which aretaimed in his letter of 2008
April 11.

In fact, Mr. George Neil, was specifically requireg the OCG to clarify an

assertion that, after the grant of the conditiddabinet Approval for the award of
the Domestic Mobile Spectrum Licence (‘DMSL*We later succumbed to the
pressure and paid some money to individuals aSeectrum Authority but even
that was not enough, because they kept asking éwe.nThe Office of Ultility

Regulations was doing the same t0%4%”

In his sworn statement to the OCG, which was da@@B July 28, Mr. George
Neil assertedjnter alia, that (1) ‘Monies were paid on at least four different
occasions but | cannot recall the exact datd®) “No payments were ever made
to anyone at the Office of Utilities Regulatioaid, (3)*Approximately 5 million

Jamaica dollars”had been paid to individuals at the SMA.

22! Statement by Mr. George Neil dated 2008 July 2&pRnse to question # 7
222 etter by Mr. George Neil dated 2008 April 11
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Further, Mr. George Neil was required by the OCGlaxify an assertion that
after the grant of the conditional Cabinet Approiaalthe award of the Domestic
Mobile Spectrum Licence (‘DMSL’);... we were once again left to the mercy of
the Office of Utility Regulations and the SpectiMianagement Authority, which
wanted us to continue paying extortion fé83'1n clarifying his assertion, the
OCG required Mr. George Neil to providmter alia, the dates on which the
extortion fees were requested, the amounts theesteh and the persons who
made the request.

In his sworn statement to the OCG, which was da@@B July 28, Mr. George

Neil’'s verbatim response was as follows:

i.  “lIdo not recall exact date.

ii.  There was no specific figure but an indication thrtinies had to be paid.

iii.  Refer to my response at 7iii herein.

iv. Index Communication Network Limited continued teesgr and seek
proper responses and service from the relevantrgovent authorities.

v. No payment of monies was made by Index Commumcaietwork
Limited or anyone acting on its behalf.

vi.  N/A"Z

35.The OCG, by way of a written Requisition which waated 2008 August 4,
required Mr. George Neil to further clarify certatontradictions which were
observed in his earlier sworn statement to the O@l@¢ch was dated 2008 July
28.

One such particular contradiction revolved around Meil's assertion that
payments were made to individuals at the SMA arsdldtier response 6NO”

when he was specifically asked, by the OCB¢ you know of any Public

223 etter by Mr. George Neil dated 2008 April 11
224 Statement by Mr. George Neil dated 2008 July 28&®nse to question # 15.
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Official/Officer or Employee of the OUR, and/or SMA any person acting on
behalf of the Public Official/Officer or Employeétbe OUR and/or SMA, which
has received, whether directly or indirectly, argnbfit(s), in cash or in kind, as a
result of their involvement in and/or associatioithithe granting and/or issuing
of licences to Index Communications Network Linfited

In his sworn statement to the OCG, which was da@@B August 11, Mr. Neil
asserted thatThe monies demanded and paid in relation to theecBpm
Management Authority, was not paid as a resultheirtinvolvement in and/or
association with the granting and/or issuing okhces to Index Communications
Network Limited. Index Communications Network Lechithad already been
granted licences prior to any contact with the Spen Management Authority;
all the relevant licences had been already graritedugh the Offices of Utilities
Regulation (OUR). The demand for monies from thé SMs in relation to the

supplying of information as to the availabilityrefevant Spectrum?*®

36.Mr. Neil was unwilling to provide the OCG with theames of the public
officials/officers who were the recipients of théleged illicit payouts and
‘kickbacks’;

37.Mr. Neil's failure/refusal to provide the OCG withe names of the referenced
public officials was one which was expressly magairast the background of his
statement thatl“do not at this time wish to provide the name ames of persons
who solicited monies from me as my life has besraténed as also the lives of
members of my family. This has occurred since thigdisclosure of my letter
of April 11 2008.%25

38.When asked to provide information regarding thespes to whom payment (s)

was/were made, Mr Neil again indicated to the OG& 1As a result of threats

225 statement by Mr. George Neil dated 2008 August 11.
226 statement by Mr. George Neil dated 2008 July 2&pRnse to question # 7iii
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that have been issued to me, | am fearful thatdfstlose the name/names of
persons to whom payouts and “kickbacks” were maaay find myself in mortal

danger.”?*";

39.Neither Mr. J. P. Morgan, Mr. Ernest Smith and/anister Clive Mullings, who
were requisitioned by the OCG, acknowledged habieen the recipients of any
bribes and/or knowing any other Public Official whad been the recipient of

such bribes;

40.Given the seeming contradictions in Mr. George Bleivorn statements to the
OCG, the information which he has provided canmetrélied upon, without
further specific and particularised information aiwive at a definitive conclusion
regarding the alleged corrupt actions of represeeta of the OUR and/or the
SMA.

22T Statement by Mr. George Neil dated 2008 July 2&pRnse to question # 7v
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CONCLUSIONS

Based upon the documents which have been revieagediell as the sworn testimony
which has been received from the representativeth@f OUR, SMA, other public
officials and other persons of interest, the OCG heade the following considered

Conclusions.

1. Three (3) telecommunications licences, inclusiva &fomestic Mobile Spectrum
Licence (‘DMSL’), were granted to GOTEL between 200ctober and 2008
January. Two of the licences were endorsed anghorosed by Minister Clive
Mullings on 2007 October 8 whilst the Domestic MebBpectrum Licence
(‘'DMSL’) was granted on 2008 January 31.

2. The Domestic Mobile Spectrum Licence ('DMSL’), whi was granted to
GOTEL in 2008 January, was granted approximatehe nj9) months after

conditional Cabinet Approval for the award of tleéerenced licence was given

in 2007 April.

3. The Domestic Mobile Carrier Licence (‘DMCL’) and Bestic Mobile Service
Provider Licence (‘DMSPL’) that were granted to GEXT were reportedly
granted and/or issued in accordance with the reménts of the
Telecommunications Act (2000), as noted by theowsriRespondents to the

OCG’s Requisitions.

However, one concern which was raised is whethemnadrthe amendments to
GOTEL’s existing Domestic Carrier Licence (‘DCL’)né Domestic Voice
Service Provider Licence (‘DVSPL’), which paved thay for the Domestic
Mobile Spectrum Licence (‘DMSL’), comply with Seati Ill of the referenced

Act.

GOTEL Investigation Office of the Contractor-Geriera 2009 March
Page 186 of 198



In this particular regard, Minister Clive Mullinggranted an amendment to
GOTEL’s existing Domestic Carrier Licence (‘DCL’)né Domestic Voice

Service Provider Licence (‘DVSPL’) following uponhd expressed

recommendation of the OUR. By virtue of this recoamaation, GOTEL was

granted a Domestic Mobile Service Provider Lice(iD#MSPL’) and a Domestic

Mobile Carrier Licence (‘DMCL’).

4. Insofar as the award of the Domestic Mobile Servieevider Licence
(‘DMSPL’) and the Domestic Mobile Carrier Licenc®MCL’) are concerned,
the OCG has concluded that Minister Clive Mullingeted within the

requirements of Section 13 of the Telecommunicatiact.

This conclusion is, however, made against the backgl that, (1) Minister Clive
Mullings did in fact receive a recommendation frtme OUR to the effect that
GOTEL was qualified to hold such licences and; i(®) evidence has been
presented to the OCG which would indicate an aves®in the part of Minister
Clive Mullings of a adverse trace being on recavd dny of the principals of
GOTEL and; (3) the inability of the former Direct@eneral of the OUR,
Mr. J. P. Morgan, to definitively state that MimstClive Mullings was duly

informed of the adverse trace.

5. With regard to the amendments which were made tdEIG existing Domestic
Carrier Licence (‘DCL’) and Domestic Voice Serviderovider Licence
(‘'DVSPL’), given the technical and legal consideas which must be taken
into account, the OCG has concluded that a detatroimneeds to be made, by a
suitably qualified and independent authority, ask@ther or not the amendment
to GOTEL's Domestic Carrier Licence (‘DCL’) and Destic Voice Service
Provider Licence (‘DVSPL’) was in keeping with thpplicable provisions of the
Telecommunications Act (2000), as was determined r@commended by the
OUR.
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6. It is also concluded herein that the interpretatod subsequent bases of award
of the Domestic Mobile Spectrum Licence (‘DMSL’)s avas expressed by
Minister Clive Mullings in his letter which was @at 2008 January 17, require

further review by the competent legal authorities.

This review, the OCG considers necessary in ordarmequivocally determine
whether the actions of Minister Clive Mullings welidly in keeping with the

provisions of the Telecommunications Act (2000).

This particular conclusion is premised upon the fhat the SMA declared in its
Report of 2007 December that it was not in a pasito make a determination on
the matter. The 2007 December Report outlinetér alia, that an analysis of
GOTEL’s Audited Financial Statement revealed th&®TE&L's payables were
“approximately 2,821% more than cash and receivablas well as the fact that
the SMA was not in receipt of the OUR’s findings ¢me due diligence

assessment of GOTEL.

7. ltis also concluded herein that, based upon theesentations which were made
by Mr. George Neil, in his sworn statement to tHeG) a determination must be
made as to whether or not officials of the OUR #rel SMA were recipients of

any bribes which might have been paid by Mr. Gedigi.

8. Mr. George Neil, by virtue of his written repressiins to the OCG, has
implicated officials of the SMA with acts of corrign, bribery and blackmail. In
the instant case, no SMA official, who was requosiéd by the OCG, admitted

to having been the recipient of any such bribe @mithe instigators of blackmail.

9. In the instant matter, the OCG cannot definitivetgte that the officers of the
OUR and the SMA, or any other public officials, feer or present, committed
any acts of corruption. Conversely, the OCG alsmnog definitively state that
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officers of either the OUR and/or the SMA, or arlgey public officials, former

or present, were not so involved in the alleged attorruption.

This conclusion is premised upon the fact that ¥It) George Neil, though
providing substantive reasons, has failed to pmtite names and particulars of
those public officer/officials to whom he allegedigid bribes and; (2) Mr. Neil
has not furnished the OCG with documentary evidemaeh would support his
allegations of illicit payments being made to amyblc official and/or officer
and; (3) Mr. Neil has asserted that he is unabletall the date and/or dates on
which such payments were made and; (4) Mr. Neil basegorised the

enforcement action undertaken by the SMA as athrea

10.1t is also concluded that the OUR, and consequéehéyformer Director General
of the OUR, Mr. J. P. Morgan, were negligent initldleities insofar as it pertains
to not advising Minister Clive Mullings of the pergce of an adverse trace being
on record for Mr. George Neil, Chairman of GOTEL.

This negligence is further compounded by (1) Mr.PJ.Morgan’s assertions,
which are premised upon an assumption, that therdscof the adverse trace
should have been on the former MITEC and/or MEME&sfiand, as such, he
assumed that Minister Clive Mullings would have sidered the information in
the granting of the Domestic Mobile Spectrum Licer{tbMSL’) and (2) the

OUR’s failure to provide the SMA with the findingsf the due diligence

assessment.

In this particular regard, the OCG concludes that®UR and, consequently, Mr.
J. P. Morgan, were negligent in the exercise ofirtiduties under the
Telecommunications Act (2000).

11.1t is also concluded that there was a breakdowrh@ consultative process

between the OUR and the SMA insofar as the OURre@gested to provide the
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SMA with information regarding its due diligencesassment of GOTEL. This
information was required by the SMA during its ais& of the application which
was made by GOTEL for the Domestic Mobile Specttuoence (‘DMSL’).

12.The OCG finds, and subsequently concludes, that Gdurtney Jackson, the
former Regulatory Consultant to the OUR, was, tt,fan a position to influence
and, by virtue of the written Opinion which he meted to the former Director
General, Mr. J. P. Morgan on 2007 October 1, didact, influence the award of
the Domestic Mobile Service Provider Licence (‘DM3Rand Domestic Mobile
Carrier Licence (‘DMCL’) which were awarded to GOT,Bhrough an act of

endorsement by Minister Clive Mullings, on 2007 @aher 8.

Given Mr. Jackson’s role, he was, in point of fasta conflicted position given
the findings of the SMA Report which indicated tEDTEL, in its application to
the SMA, had listed Mr. Courtney Jackson as itsspeative Chief Executive
Officer.

As at 2008 July 16, when Mr. Courtney Jackson nedpd to the OCG’s
Statutory Requisition, he was an employee of CotWleless Jamaica, a
company which, according to Mr. Jackson, has MorGe Neil as‘one [of its]
five (5) shareholders (three in the USA and twdamaica) and as a director on
the Board:??®

13.The OCG has also been led to conclude that theme we fact procedural
breaches in the grant/issuance of the Domestic IgloBpectrum Licence
(‘DMSL’) which was issued to GOTEL on 2008 Janu@%. The OCG'’s
conclusion is based upon the fact that (1) GOTBLwhy of letters which were
dated 2007 January 19 and 2007 February 5, wroterteer Minister Phillip
Paulwell expressing an interest to purchase a mdigiénce and;(2) following
upon consideration of the matter, a Cabinet Subamiswas presented in 2007

228 Statement by Mr. C. Jackson dated 2008 July 16p&ese to question # 17
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March and; (3) Conditional Cabinet Approval wasngeal to GOTEL for the
award of the Domestic Mobile Spectrum Licence (‘DV)Sn April 2007 based
upon the Cabinet Submission of 2007 March andG@)TEL did not submit a
formal application for the conditionally approveckeince until 2007 August 31.

14.Finally, the OCG concludes that, in the interestational security, Section 56 of
the Telecommunications Act provides th&fhe Minister responsible for
national security may, where he is satisfied thas inecessary to do so in the
interest of national security and after consultatwith the Minister, take control
of or close down a licensee's operations or anyt gareof and where any such
action is taken, the licensee shall be eligible émmpensation for any loss
suffered as a result of that action.”

Consequently, in the interest of national secu@tyd pursuant to Section 56 of
the Telecommunications Act, a means of recourggdsided to the Minister of
National Security and the Minister with portfolio esponsibility for
Telecommunications to consider the appropriatengissshutting down the
operations of a Telecommunications Licensee wh@szations may jeopardise

national security.

In the instant matter, the applicability of thisnctusion is premised upon the
presence of the adverse trace regarding Mr. Gedegleand the concerns which
have been raised in the Intelligence Reports whiehe submitted to the OCG,
under cover of the Prime Minister’s letter whichsadated 2008 April 14.
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REFERRALS

The OCG, in the conduct of its Investigation, iguied to be guided by Section 21 of

the Contractor-General Act.

Section 21 of the Contractor-General Acprovides as follows

“If a Contractor-General finds, during the course fohis Investigations or on the

conclusion thereof that there is evidence of a behadf duty or misconduct or criminal

offence on the part of an officer or member of algic body, he shall refer the matter

to the person or persons competent to take sucltidi;mary or other proceeding as

may be appropriate against that officer or membandain all such cases shall lay a

special report before Parliameri?® (OCG Emphasis)

1. Pursuant to the mandatory statutory obligationsctwhare imposed upon a
Contractor General by Section 21 of the Contra@eneral Act, the OCG is
hereby formally referring a copy of this Reportttee Corruption Prevention
Commission, the Commissioner of Police and the dbae of Public

Prosecutions.

The referral is being made on the basis that tisggama facieevidence which is
stated herein which would suggest that public effofficials of the SMA, the
OUR and/or other public officials have allegedlybehe recipients of an illicit

benefit or benefits, contrary to Section 14 of @@ruption Prevention Act.

Section 14 (1) (b) of the Corruption Prevention Actprovides that A public
servant commits an act of corruption if he, in therformance of his public
functions, does any act or omits to do any acttifier purpose of obtaining any

illicit benefit for himself or any other person

229 Contractor-General Act. 1983
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The referral is particularly being made to the @ption Prevention Commission,
the Commissioner of Police and/or the Director oblR Prosecutions to further
investigate the criminal import of the allegatiomgiich have been made by Mr.
George Neil, regarding the public officer/officiaéthe SMA, OUR and/or other
public officers/officials to determine the exteifitany, of the involvement of such

officers/officials.

Mr. George Neil, who has alleged criminal miscortdan the part of public
officials, has failed to provide the OCG with thanmes of the alleged involved

public officials.

The furnishing of the required names, and consdqoeminal investigations,
will, in the OCG'’s opinion, lay the foundation orhigh criminal charges, if any,
should be brought against the implicated officdffals of the SMA, OUR

and/or any other person having regard to the outoninthe said investigations.

2. Pursuant to the mandatory statutory obligationsctvhére imposed upon a
Contractor General by Section 21 of the ContraGeneral Act, the matter is
also being referred to the Attorney General foretetmination to be made as to
whether the interpretation of the Telecommunicaiéet by, and the subsequent
actions of, Minister Clive Mullings, as evidencey His letter which was dated
2008 January 17, are fully in keeping with the jpgmns of the said Act and, in
particular, the authority on which he acted as Mmister with portfolio

responsibility for Telecommunications.

The matter is being referred to the Attorney Gengrarticularly for a
determination to be made as to whether or not timres of Minister Clive
Mullings, with regard to the award of the Domes#obile Spectrum Licence,
amounts to a breach of the Telecommunications Adttiae implications for same
in the grant of the Domestic Mobile Spectrum Licete GOTEL.
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RECOMMENDATIONS

Section 20 (1) of the Contractor-General Act maeslathat after conducting an

Investigation under this Act, a Contractor-Geneshhll, in writing, inform the principal

officer of the public body concerned and the Meristaving responsibility therefor of the

result of that Investigatioand make such Recommendations as he considers saces

in respect of the matter which was investigate@CG’s Emphasis).

In light of the foregoing, and having regard to fRedings and Conclusions that are

detailed herein, the OCG now makes the followingd®emendations:

1.

2.

The OCG recommends that the Solicitor General anthW® Attorney General
review the interpretation and application of théevant provisions of the
Telecommunications Act through which the amendmenGOTEL’s Domestic
Carrier Licence (‘DCL’) and Domestic Voice Serviderovider Licence
(‘DVSPL’) were recommended by the OUR.

The review should seek to determine whether otimamendments which were
made pursuant to Section 78 of the Telecommunicsitict were in keeping with
the technical requirements which would be requfoedhe holder of a Domestic
Carrier Licence (‘DCL’) who has an intention to pide Domestic Mobile

Services.

It is also recommended that the legal interprematd the requirements of the
Telecommunications Act, which was posited by MiisClive Mullings in his

letter of 2008 January 17, be the subject of revgwhe Solicitor General and
Attorney General with a view of ensuring its acayrand applicability to the

current circumstances.
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3. Given the concerns which were raised in the Imjefice Reports regarding
matters of National Security, as well as the recemations that are contained
in same, the OCG is recommending that due congiderbe given to the legal
and regulatory remedial action which may be takehght of Section 56 of the

Telecommunications Act (2000).

Section 56 of the Telecommunications Act (2000)jates as follows:

“The Minister responsible for national security mayhere he is satisfied that it
is necessary to do so in the interest of natiomalusity and after consultation
with the Minister, take control of or close dowri@nsee's operations or any
part thereof and where any such action is takea,litensee shall be eligible for

compensation for any loss suffered as a resuttatfaction.”

The OCG is recommending that the Minister with oesibility for
Telecommunications and the Minister with respotisybfor National Security
undertake consultative dialogue with a view to dateing the extent, if any, to
which the licence which has been granted to GOTHLimpact upon matters of
national security and, if so, what remedial actibany, may be taken pursuant to
Section 56 of the Telecommunications Act (2000).

4. The OCG is hereby formally recommending that a cofpthis Report should be
referred to the Director of Public Prosecutions FD®n the basis that there is
prima facieevidence which is recorded herein that Mr. Gedvgd, may have
committed a criminal offence or offences under Bec9 of the Contractor
General Act by wilfully withholding information frm a Contractor General,

thereby obstructing him in the lawful executiorhaed functions under the Act.

Section 29 of the Contractor General Acprovidesjnter alia, as follows:
“Every person who —

(a) wilfully makes any false statement to mislead osleads or attempts to
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mislead a Contractor- General or any other persanthe execution of his
functions under this Act; or
(b) without lawful justification or excuse —
i.  obstructs, hinders or resists a Contractor-Geneyabhny other person in
the execution of his functions under this Act; or
ii. fails to comply with any lawful requirement of arffactor- General or
any other person under this Act, ....

shall be guilty of an offence ...".

Consequently, the OCG is recommending that theogpiate legal action, if any,
as deemed fit by the Director of Public Prosecwjdre pursued.

5. The OCG is also hereby recommending that the msittenld be referred to the
Director of Public Prosecutions and the CommisgiasfePolice for an urgent
determination be made by as to whether the safedysacurity of Mr. George
Neil is in likely jeopardy and if so what measureay be deemed appropriate to

ensurginter alia, his safety and that of his family.

6. The OCG respectfully recommends that the Cabinéergv possible, refrains
from granting conditional approval of licences pegdsubstantive due diligence
checks on the applicants for telecommunicatiorentes. This recommendation
is being made against the background that the tiondl Cabinet approval is
subject to various due diligence checks which nrayeffect, and under certain

circumstances, expose the Government of Jamaicd)(®&dtigation.

7. It is further recommended that in instances whbeeelaw requires consultation
between Public Bodies, in this particular instartbe, SMA and the OUR, such
consultation should take place in a structured tamely manner in order to

ensure that the responsibilities that are imposgonueach Public Body are
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comprehensively discharged in the interest of thateSand the respective

stakeholders.

8. It is also recommended that the details of advdraee reports be fully
documented and conveyed to the Minister with pbdfaesponsibility for
Telecommunications, with an intent to ensure thahe fulfilment of his lawful
Ministerial responsibilities, he is fully appriseflany security constraints which
may impact upon the determination of whether orar@pplicant is a suitable,

fit and proper candidate for being granted the psep licence.

9. The Minister with portfolio responsibility for Tetemmunications and the
officials of the OUR and the SMA should, collectigeunambiguously define
and contextualize the criteria which must be assigio determine thdit and

proper’ status of applicants for telecommunications licence

10.The OCG is also recommending that public officdf®ials and consultants,
who are engaged by the Government of Jamaica (Gdbgre to the strictest

practices of professional ethics and conduct, whilshe employ of the GOJ.

11.Finally, the OCG believes that it is timely to rewiall Public Officers who
abuse their office and authority for personal gaid/or for the benefit of others,
that there are circumstances in which such conduiitely to rise to the level of
a criminal act of corruption. The provisions that aontained in Section 14 (1)
(b) of the Corruption Prevention Act are instruetin this regard. They provide
simply that ‘A public servant commits an act of corruption if, ha the
performance of his public functions, does any aabrits to do any act for the

purpose of obtaining any illicit benefit for himket any other persdn
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An act of corruption is punishable upon summaryvidion in a Resident
Magistrate's Court, in the case of a first offenicea fine not exceeding one
million dollars or to imprisonment for a term notceeding two years, or to both
such fine and imprisonment; and in the case otarstor subsequent offence, to
a fine not exceeding three million dollars or topnsonment for a term not

exceeding three years, or to both such fine andismpment;

Upon conviction in a Circuit Court, an act of cgation is punishable, in the case
of a first offence, to a fine not exceeding fivellion dollars or to imprisonment
for a term not exceeding five years, or to bothhsfime and imprisonment; and in
the case of a second or subsequent offence, toeanbt exceeding ten million
dollars, or to imprisonment for a term not excegdem years or to both such fine

and imprisonment.
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