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[DIVISION]
CLAIM NO. ,14HCV02915

BETWEEN OFFICI':£ OF UTILITIES REGULATION APPLICANT

AND CONTRACTOR GENERAL RESPONDENT

Ransford Brahal qm QC and Danlella Gentles-Silvera instructed by Livingston Alexander
& Levy for théprpllcant

Nicole Foste FPusey QC Solicitor General and Carlene Larmond, Director of Litigation
' ﬁ ,'e Dlrector of State Proceedlngs for the Minister of Science, Technology,
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;;;L|I|se the outline of the background in the written submissions of the

tW|th necessary amendments.
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distribution and supply of electr|C|ty, the respon3|ble Minister |é _"e Minister of

ot
Science, Technology, Energy and Mining, the Honoprable Ph||l|p,F§%,plwell.

Y Y
The respondent, the Contractor-General (CG), is a Commlssmni:&ff Parliament

iﬂned by the
‘ ctor-General

appointed by the Governor General and whose functlons are

Contractor-General Act. The CG heads the Offlce of the Coht
(OCQ).

The National Contracts Commission (NCC) is a body corpo
pursuant to the Contractor-General Act.
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In or about December 2010 the OUR issued a I?equest for

applications to submit proposals to prowde new generatlon ca

operate basis to replace approximately 292 megawatts of inefficj ‘
with the remainder to provide for load growth. jii'
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qpar standard ecn‘” ed in the

Nevertheless, the OUR negotiated with the JPS to _1|rr|ve at an a Eptable bid for
360 megawatt of generation capacity. o |

evaluation criteria.

have been

of'file gas supply

iplementation
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:quovemment et Jamauua conducted procurement processes for natural

l (&
: ‘!
,' ary 30, 2013] the last day of what was the third extension to the bid
ienod JPS requested a further thirty-day extension from the OUR

f -.dly to clarlfy “fuel source and supply and validity of current piant
aatlon if that fuels source is not forthcoming”.

NotW|tH§tand|ng the fact that JPS had applied for extension of time, JPS had
failed te supply any details that would allow the OUR to assess its application,
partlc arly whether an extension of time would provide any certainty as to the
future ,oiflthe project and JPS had indicated that it was either unable or unwilling

to fulflllithe requirement of providing a current bid security.

in |Ightf0f JPS’s position and conduct, the OUR concluded that the project for the

procurélment of the 360 megawatt generation capacity was terminated by reason

360 mé'egawatt generation capacity; that process having been terminated by

efﬂuxmtp of time. Whether or not the JPS proposal of 31 January 2013 was a part
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of cr a continuation in some way of the project for the provi of the 360
7 —=regawatt generationcapacity is one of the d|sagreements be en the OUR
and the OCG. f;;:
:
The OUR responded to JPS and indicated that it, the OLT ¢ would seek
government clarification or policy decision in relatlon to the secu: . of additional

[17]

[18]

[19]

generation capacity. %
f

Following the termination of the 360 megawatt project other en’n |1es contacted
the OUR expressing a desire to provide a solution for Jamaica’s elejctrlmty needs.

These entities, apart from JPS were Armourview Holdlngs lelted %nd Complant-
Engineering, Jamaica. "‘,J-‘.

clarification should be provided by 15 March 2013.

l
R}

The OUR on 18" February 2013 issued a media rejease where
nation infer alia that: fiﬁ

(1) It had received what it termed unsolicited proposals from l ties including
JPS; A
a‘ 4

was worthwhile to proceed to enter into, ﬁegotlatlons
entities;

(4) All proposals/submissions would be treated 3
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the disputééiilin this matter is the true nature and effect of the media

=, ~rele G':f* February 1!@‘, 2013 and whether or not the proposals were unsolicited

ed by the OUR.

maintains it did not invite any tenders or provide any technical data or
s typical of a bidding process in the media release.

| se of busin’%e’ss on 15" March 2013 the OUR had received five (5)
< which they g_r:‘onsidered unsolicited. Two (2) were from entities that had

“%&?posals befd?;'_e the media release of 18th February 2013 being JPS and
{% Holdings,?'ﬂ_!?_imited. The other three (3) unsolicited proposals were

‘est-Cambridge, JAMALCO and Optimal Energy. Complant-Engineering

JHE b
il 1Y

_!_'d"f)reviously sent in a proposal did not send any further information.

_' sent these rgroposals to the consultant engineers, Mott MacDonald, for
i | . Mott MacDonald submitted a preliminary report dated 13" April 2013,

al report dated 21** April 2013 and a final report on 13" May 2013. In

_!Iorts Mott MacDonald conclude inter alia that:
|

il _‘ ne of the bidders have provided firm commitments to OUR for
g '_f,
ithe financing structure, confirmed pricing and commitments for
‘&f\iﬂﬁrn.

--‘a;_ital and operating cost or a significant acceptance of risk of
11 2 |’

I3
i
f;?é{'lse items from the OUR. There are differences in the maturity

i
1

‘ d therefore overall feasibility of the projects as presented and we
‘,i‘lglfuld provide an indicative ranking purely on the information
?.;"ri:vided from a financial stand point.”

|
I
Furthe"L%[ Mott MacDonald indicated that the proposal from Jamalco could not be

evalua t:ﬂ-:;d based on the lack of critical information on the project. It also indicated

that th‘ h proposal from Optimal did not merit further consideration given that the
solutid{%i,‘bffered was primarily based on heavy fuel oil and the indicative price of
natura‘fifggas provided was not supported by any indication as to probability,
availalgi:l'it'y and timing.
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The OUR, based on the findings of Mott MacDeraid, was of the \"f v.that none of

!"j"' orrand that if

an acceptable proposal would be required.

W

l
ity |

The OUR having received the draft final report on 21 April 2@

and Mining, had received a proposal from Energy World Internatronal (hereinafter
|
referred to as "EWI”) and that the Cabinet wrshed the OUR toﬁ:fconsrder this

unsolicited proposals, the outcome of the prelrmrnary review ofi{tpgse proposals
and that three proposals were being selected for further consrde[{"! "’: n. The OUR
further indicated to the NCC that the OUR proposed to engage‘:’
negotiations with the three entities to ascertain wr),rch best se
the country. The OUR sought the NCC's permissio‘r'frl and/or gui te to proceed

advised by
he Cabinet
OUR advised

the Cabinet Office of the existence of another proposal and
Office had requested the OUR to review this other‘ proposal.
the NCC that it would in time seek further gurdange from the
proceed in relation to the proposal referred to by Cebrnet

[29]

'PT

On 29" April 2013 the OUR received a letter dated 26" Aprj

i 3 from the
Cabinet Secretary advising that the Cabinet, by |t§4,| Decision d

16/13 dated




[30] The \¢ a,'ln a letter dated o May, 2013 to the Cabinet Secretary which was

objectl nr to the process outlined by the OUR in its letter dated 7™ May 2013 and

adwse&i

l’(ha’( the OUR could receive other proposals on the terms outlined in the

E‘fl“lJ )
(4)'{"1 clude asa criterlon for the assessment, the track record of each entity;
i B

h
(5); F‘dwse the entities of the methodology/scoring of final proposals;

(6)" .-nform those who had not made the shortlist that they had not made the
g hortllst and the reasons for same; and
J, \

(7)fr,épon receiving and analyzing each proposal, select the candidate whose

;’-proposal was considered most advantageous to the Government of

[31] The Né'd in its said letter dated 9" May 2013 specifically stated that the OUR

i
f .i‘dwse the Cabinet Office of a final “cut-off” date for receipt of any another

ﬂeftalled proposal (including the promised one from a company based in



ih i
(2) Carry out an evaluation of any other ¢ cpoua}s recelvec':» ;

Rt ; -
“cut-off date” on the same basis and i~ the“same maﬁ'ﬁaﬁ”é’f the previous
evaluation exercise; and

xl"_.
(3) Inform the proponent(s), the NCC and other involved partiesh

i
of the preliminary review and evaluation. :”?‘?3‘(

[32] Having regard to the NCC's letter dated 9" May 2013 the OU convened a

meeting of its technical staff on the 20" May 2013 and the follxo\%mg decisions

were made: )

L b

for looking at any further unsolicited proposal would be 22’\“’%
l

{ f*"\' 4
(3) Any proposal submitted on or before the cut—off date wouidJ,

required period) to be included among the selected
submit final offers; I .

'.-L i
proposals; 1“-*'!‘""--'

(5) Immediately upon the passing of the cut-off' ate the OU
convene meetings with the entities to brief t em on the Wy

|I

-meeting was set for 24" May, 2013, inl"?'
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[38]

""‘k". OUR would not.conduct simultaneous negotiations as proposed by
; (EC but commenf‘ed a.-new procurement procedure through a limited
.~i=| vf‘q
ender.
i
1“‘ P
Conse‘E ént on the deC|S|ons made in the meeting, on 20 May 2013, the OUR

[: éated 20" May 2013 advised the Cabinet Secretary that the cut-off date
; May 2013. On the 21% May 2013 the OUR indicated by letter to all the
l

EXCIudlng EWI, that the formal process had now commenced.

i \"a‘t

. R further issued a media release on 22" May 2013 wherein it was stated
that thj_.,-'. -

Basedg."uo'n the results of Mott MacDonald's Report regarding the state of
readlness of the proposals submitted on or prior to 15" March 2013, the OUR
apphed' the following considerations to EWI's proposal to determine whether it

should be excluded from the “Instructions for Final Proposal” (IFFP) process. The

JH
conad}ératlons were:
Hl]l iz
} I
(1) ‘Ablhty to complete the project in the required timeframe; and

(2);

lDlverSIflcation of fuel source that would have the prospect of significantly
ﬂ‘

': wenng the price of electricity.

. UR s estimation EWI's proposal met the required threshold and therefore
was |,';idded in the process. Thereafter the OUR dispatched the EWI proposal

Not\Nlthstandlng that the OUR had initially decided not to permit Optimal's

proposal to form part of the process, it decided to allow Optimal to be included on
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Between the 24" May 2014 and 27" May 2013 the OUR met WI i

'.'
Gi' engagement

‘v’
and required each entity to submit their final proposal within 21 d%}f;-:

1 ”H
The Office of the Contractor General by letter dated 21%' May 20 3 to the OUR
advised the OUR that in its opinion no other “bld(s)/proposal(s)” should be
considered, meaning EWI, as the deadline of the 15 March 201 ‘had expired,
evaluation of the proposals received prior to the deadline date hadjlalready been

ch

concluded and the evaluation of any other proposal might compromlse the

entities and advised them that it would provide them with rulesz

integrity of the process. This opinion was contrary to&g the NCC'’s
recommendations as set out in its letter dated 9" May 2013. | f: 1

On 27" May 2013 the OUR issued to these entmes a docurl%;i o

“Instructions for Final Proposal” (lFFP) which |nV|ted further ;1{_ issions and

proposed assessment criteria with return date |n|t|a||y establlsh

2013. f%




[44] The |

Cog‘tr_‘%o];‘]r' Geweiahigungﬁpter alia that:

(1){{1@\1\135 wrongllmproper to have included EWI in the process;
b |{'

i o

(2) fhe_ OUR called the process informal to jUStlfy its facilitation of EWl's

OUR re- lntroduced Optimal's proposal so there would be no
" _earance of lf_{oii'as;
' i

_rgcess was underway especially as no other prospective bidder was

1
.ﬁccorded similar opportunity and there was a perceived notion of bias,

.I' i

si?e?nce EWI's proposal in these circumstances should not have been
|
'gntertamed

(5) lk e proposals were in the form of expression of interest and not unsolicited

p oposals and therefore the process undertaken was not applicable.

THE APPLICATION

[45]

N lght to Supply 360 Megawatts of Power to the National Grid Office of
| -i,tllltles Regulation, Ministry of Science, Technology, Energy and Mining
',I%[ald in Parliament on the 16" September, 2013.

(Z)LAlternatlvely the Applicant is permitted tfo proceed by way of
’s

dmlnlstratlve Orders in relation to the Declarations sought herein (if
r:fe‘cessary)
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The details of the relief sought in the application are;

2. A Declaration that the finding of the Contractor General that the

4. A Declaration that the Supply of additional geLeratlng capa {

12

date as this Honourable Court deems fit.

(5) Costs of the application be costs in the claim.

(6) Such other relief, directions or orders as this Honourable Court 14
just.

t
Report of Special Investigation ~ Right to Supply 360 Meg{;e,‘_atts of
Power to the National Grid Office of Utilities Regulation, erwstry of

Science, Technology, Energy and Mining dated September _.‘2013 is
invalid, uniawful and without legal effect. |

of Optimal Energy was to justify Energy World International’s mckdsron in
the process is not supported by the evidence and / oris a flndmg1 hich is
contrary to the evidence and/or unreasonable and is therefore: Unlawful
invalid and /or of no legal effect. : %5 i

3. A Declaration that the Contractor General's finding that the; gfﬂce of
~ Utilities Regulation moved the goal post to facnlltate Ene“g'

International’s proposal is contrary to the welght of evrder}'p
is unreasonable.

National Grid was a project for the supply of goocjs and/or the
works and was therefore governed by the Ha dbook of Pu

it

Procurement Procedures for the Procurement of Good,_
Procurement Regulations 2008 ﬂﬂ. il
5. A Declaration that the Contractor General's : determinatioffiat the
proposals received by the Office of Utilities Regulatlon'
unsolicited bids but expressions of interest wrth a deadline: o)

March, 2013 was unlawful, having regard to the fact that expre
interest is a procedure provided for in the Handbook of Pu |
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' stal Services and Works (Vol. 2) the proposals received
the Offlce ﬁf Utilities Regulation from Azurest-Cambridge (Joint
O iation with Waller Marine Inc.), Jamaica Public Service
. ;e;- pany lelte‘cﬁ Jamalco, Armourview Holdings Limited Kingston (EIG
_ﬁbal Energy Partners Tank Weld Limited, Armourview Hoidings
,' rtluted) Optlmal Energy and Energy World International were unsolicited
rbposals and not expressions of interest.

iRite ernatively, a Declaration that the Office of Utilities Regulation and the
19 rlocurement of the project for the supply of additional generating capacity
{5 'Fth national 5nd was not subject to the Public Sector Procurement

b (R Y
fnie
' 1
b
T

'

Rk
"c dures. .? .

Declaratlon that the Media Release issued by the Office of Utilities
I&egulation on the 18" February, 2013 was not a bidding document.

Jeclaration that none of the proposals received by the Office of Utilities
,'egulatlon from Azurest-Cambridge (Joint Venture in association with
aller Marlne Inc) Jamalca PUblIC Service Company Limited, Jamaico,

8 _..;rﬂ":i

G:mv-==o

“ialnk Weld Limited, Armourview Holdings Limited), Optimal Energy and
:.ﬁ?rgy World Int&ernatlonal were solicited.

?Hmbndge (Jomt Venture in association with Waller Marine Inc.),
,.afnalca Pubhc Slervnce Company Limited, Jamaico, Armourwew Holdings

}‘_’ ‘sed to evaluate Energy World International.

11..9A| Declaration that the procedures followed by the Office of Utilities
’_'egulatlon for the additional of generating capacity to the National Grid
'rb]ect were not irregular or improper but in accordance with the law
‘fnd their duties as prescribed by the Office of Utilities Regulation Act.

X Declaratlon that the Office of Utilities Regulation's acceptance and

snderatlon of Energy World International’s proposal was not in breach

i oWer project for the National Grid.
‘;peclaratlon that the Contractor General has no jurisdiction over the

;{ 1h(-;Kfl')(b) of the Office of Utilities Regulation Act.
Lj{ther and/or in the alternative a Declaration that in circumstances
* I:tere the Office of Utilities Regulation is carrying out its responsibilities



THE APPLICATION BY THE ATTORNEY GENERAL TO INTERVEN E
OF THE APPLICATION

[47]

-14 - %'!‘l,

and/or duties pursuant to Section 4(1)(b) of the Office of
Regulation Aet; NatigrnatCoentracts Coriymission-has Junsdnctnon |' 3_,{ ,
thereto to the exclusion of the Contracior General. (‘;‘ 3

16. An order for certiorari to quash the Report of Specual Investlgatl ;

17. Alternatlvely, an order of certloran to quash the following decnsim't;i;s of the
Office of the Contractor General contained in Report ofm"épeCIal
Investigation — Right to Supply 360 Megawatts of Powe'n 'to the
National Grid, Office of Utilities Regulation, Ministry of §cnence
Technology, Energy and Mining: : l{ﬁ
a. The Office of Utilities Regulation’s failure to correct ef’roneous
gl
information being circulated in the public was a clear derelictlon of
their duties. Fil
b. The process adopted by the Office of Utilities Regulatlon,
expression of interest and therefore they should have been' g a
the Handbook of Public Sector Procurement Procedures
Procurement of Consulting Services (Vol.3). f .
c. The media release issued by the Office of Utllltles Regulatl j
18™ February, 2013 qualifies as a bidding document. 3 8 :
d. The acceptance and consideration of Ener'gy World Intelrm' tional’s
proposal was unfair and compromised the lntegnty of the proc SS.

e. Granting an extension of time after the expiration of the e gluatlon
Jt

time on the 15™ March, 2013 was done to facilitate the receu t of the
proposal by Energy World International. : :f Wl

At the commencement of the hearing on November; 13, 2014 aniapplication was
ju s

made by the Solicitor General on behalf of the Mingfster of Scielfi:

Energy and Mining for permission to participate in -the hearing 6.'

to part|CIpate iﬂj
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[48] The cC &'noted that the proceedlngs were at the stage of an apphcatlon for leave

by any cision sought to be impugned and who may have an interest in the
'f the courts decision. The court therefore ruled that counsel from the

*li% :

Procédural Issues



Jurisdictional Issues

(50]

[51]

[52]

-16 -

5 Energy and
Mining, or aspsects :sf trnat‘Report, should be quashed ‘

X
:xi‘u
‘]4

road tests

concerning whether a body is susceptible to jUdICIa| review. Th first test

stipulates that if the source of the power of the body whose dé', sion is being

challenged is statutory then that decision is amenable to judicial re@lew (See De
Smith's Judicial Review 6" Ed., para 3-030 page 124). The t:-%-Gs power to
monitor and investigate derives from sections 4(1) and 15 reép%ctlvely of the
CGA. His power to publish reports from s. 28 of the CGA. |tx':\?vas therefore
submitted that the first test was satisfied and the actions of theCGwould

accordingly be amenable to judicial review. ' ! hJi

Where the statutory source test does not prowde -an answer, tﬁﬁ second test
i -
indicates that judicial review would be available if, the body whoe decision is

subject to challenge is carrying out a public functhn (See De §
Review 6" Ed. para 3- 043) As the CG carries’ out a publlc”'}l.l

well.

review, counsel cited Judicial Review Prmclples and Proce '
Moffet and Sharland at 2.06 which states that: h

QL 1’ ot

[T]he courts regularly entertain claims for jud|c1a| review ’,
that do not directly affect an individual or alter an lndlwdd

rights or obligations, such as policies and‘ gu1dance i
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'f_or_ judlClal review of non- blndlng

53] noted that the cases cited in support of the propositions do not
expre y - discuss the issue of whether a report containing non-binding
recom’%\e‘ndatlons and advice is amenable to jUdlClal review as that was taken

[54]

[59]
appllcant as it continued its process culmlnatlng with the Minister issuing a
Llcenséz_to EWI and subsequently revoking same for reasons unconnected with
The Report

'f;;i!
P8

[56] Howev ir('l in the alternative counsel submitted that even if The Report could be
susce’iBle to Judicial Review it was not open to the court in a matter such as
this to orm its own preferred view of the evidence. (See Reid v. Secretary of
State f rScotland [1999] 2 AC 512.

Analysis !




[57]

[58]

[59]

[60]

|

-18 - i
i 5{
There is no issue that source of the power of the CG is derived frcim-a
!‘L?' o

the CGA, and that the Office of the Contractor Geneiat lSl"' le]

Therefore on both grounds decisions of the CG would be suscep

decisions of the CG may be subject to judicial review.

The real issue is whether or not the nature and effect of the Report and/or the

H’

recommendations and advice it contains makes The Report ofiaspects of it
L

amenable to judicial review. It is important to examine the c'a‘éaes that were
referred to in Judicial Review Principles and Procedure cited by counsel for

the applicant to support the point that the courts have enten‘au\ved claims for

Judicial review of non-binding recommendations .and advice, ad of reports

i
Il

:-‘.—— m.’-—‘“—
e I

’,HE '
one night and L detained for treatment when the statutory re"

h' '.,=

P

2 ‘ it ¥
? lrratlonallty " :,':;
the issue of procedural falrness was pursued. The ' omplalnt waisk'j- h




[61]

[62]

[63]

‘Lt to pharmaceutlcal companies who used it for marketing purposes. The

. _%\t of Healthlélssued policy gu1dance indicating that such anonymisation

¥
3

erroneous in law and (2) a declaration that disclosure by doctors and
J|| 4

pharm clsts to a thlrd party of anonymous information, i. e. information from

which iﬁ*ne identity of patlents might not be determined, did not constitute a breach

of conf entiality.
"&L '

In Reg;l!na v Secretary of State for the Environment, Ex parte Greenwich
Londc[f ‘Borough Council 17 May, 1989 a poll-tax leaflet distributed to the

b a government department failed to make any reference to the joint
' $¥ spouses or people living together. Judicial review seeking to prohibit

i etary of State from further dlstrlbutlng the leaflet in its current form was

|

The c; uses on recommendations and guidance just reviewed have to be
-*.

review of  non-binding



[64]

(65]

[66]

.
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4

recommendations and advice, and of reports that determine th;{E facts -6f a
il

matter but which do not have direct legal consequences”, in each 'o'rf"‘f_ahe*-;""(:ases

wherejudicial review was permitted some practical conseq’f'ence which

process on which it was embarked culmlnatlng with the MInIS er eventually

issuing a License to EWI and subsequently revoking same fo f' reasons not
proven to be connected with The Report. In fact even before th Report was
issued the OUR did not accept the recommendation of the CG that no other
“bids/proposals” received after March 15, 2013 should be consudered | therefore
agree with counsel for the respondent that the Report does not contain any
decisions, conclusions or recommendations that would be amen,e,_ le to judicial
review as no rights of the OUR have been affected by the non-bln‘éimg Report.
4
The question of potential reputational damage does not’ Iﬁuallfy as a

consequence that would make the Report or aspects of the Rep " :amenable to

was noted by Mangatal J at paragraph 47 of Tyndall & Other: [;“ 1

Claim No. 2010HCV00474 (February 12, 2010). In the case Q{"‘yndall et al

i

vs Carey et al on this point. Mangatal J in dealing wnth an_applic t

il
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t interest. SLe CPR 56.2 (1) & 2. There is no question that the OUR

[67] As su_'lltted by counsel for the OCG there has also been no challenge to the

[68]

[69] The a‘;bllcant sought leave to apply for judicial review to obtain fifteen
declar;?}tlons and two orders of certiorari. During the course of the proceedings
the cdlrrt requested the parties to submit on two questions j) is certiorari
appro nate relief to be sought given the facts of this case and ii) whether,

il
if lea\(fiwas not given to pursue a claim to obtain the remedy of certiorari,
i

[70] In resf ..

"l'_,.e what remedies would be most appropriate. The court should not at

1 -g hearlng seek to question if certiorari could be obtained. That should be

has st ent mterest‘ The issue is that the Report is not.amenable lo judicial.. == = -



[71]

[72]

[73]

[74]

-22 - :
ik L
Concerning the second question counsel submitted that a parz l 1 system has
denccreated ” Tharefare not\Nlthstandlng the fact that a decl' tlon may be

i
independently applied for, there was no prohibition against . 1ply|ng for a
declaration under judicial review. Counsel pointed out that CPR 5“ l{ (3) provides

that judicial review includes the remedies of certiorari, B,hibition and

19

mandamus. He submitted the use of the word “includes” meant th' ‘t declarations

could still be sought under the aegis of judicial review. In any evenr' he submitted
that the declarations could be sent forwards by themselves if neceﬁésary or in the
alternative this court could grant the declarations. See R v Secr lltary of State
for the Home Department, Ex parte Salem. : "'i :

submissions of the applicant with regard to questlon 1, and d|d q t support the

position taken by the applicant in relation to questlon 2. Concernl g question 1
she maintained that the question as framed was one for the flna‘{%‘cour‘c if leave

Iy

were granted. She however supported the appllcatlon for certlorl%j

E:t of the relief

)

sought and not just based on issues because of the very test that 195

[i and argued
that leave must be linked to a realistic prospect of success in resp

She maintained that the nature of the facts complalned of %\ itted of the

possibility of certiorari being granted as the maln premise,; l'_' which they
tofla AL
proceeded was a primary reliance on several errors of fact tﬁ :

[
maintained come out of the CG's report. I

.the Minister

two remedies. Whereas a declaration speaks onlyfgtfo a state of‘ '

operates to quash an offending decision. Counsel acknowledge



[75]

[76]

[77]
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’> arately prowded for

i
'_ !: Llso raised the practical question of what would be the test or threshold

%hs’? She arg(:led that the framers of the CPR did not provide for leave to
Ahilliil

be so -ht‘for declaratory relief. She maintained the correct course was that leave

"or the respdndent in respect of question 1 submitted that she agreed
','_armond thatl the court should be focussed on the relief that was sought
and no the issues, as CPR 56.4(8) empowered the court to “grant leave on such
Condltlpll'la or terms as appear just”. In support of her position counsel cited

Sydney rBartley v The Children’s Advocate [2014] JMSC CIV. 74 in which

“| Ll .

i {"

with M 1

Straw {?“ only granted leave in respect of remedies sought in relation to the stop
order ﬁo;d[ not in relation to the lnterpretatlon of the statute vis-a-vis the Children’s

=rogat|ve order' seeking to compel! the production of certain information
"tltne investigations. Ultimately concemning the instant case counsel

subml';ved that question 1 should be answered in the negative for the reasons

outllne‘tg‘ in her submissions on the questlon of the amenability of The Report or
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4mmlst,ranve declaratinn.Rather a declaration is sui generis é’r‘il’!d its genesis
: o i

& the court of

iEat CPR 56.9

i prerogative
:

elr own. She

action, that action cannot be supported by the import of other rul%s or laws into
Part 56. Therefore unless the rules specifically said the court couldslsend forward
the declarations they could not be. See also Dale Austen v The Publlc Service
Commission and The Attorney-General [2013] JMSC Civ 26. ] ‘a

I
I
The issue raised by question 1 has to be viewed for these p’ 'oses on the

?5’! ke r_

assumptlon that | am wrong in my flndlng that The Report d 3& not contain

’-"'15;‘!
to be in relation to particular relief sought and not jUSt in respe‘, .of issues as

argued by counse! for the applicant. | accept the posmon as de h strated in the

-:"‘f,-!
case of Sydney Bartley v The Children’s Advocate that an\‘ave granted

would have had to be in respect of a relief or rellefs and not j‘L‘f}”ln relation to
A sl
issues. v ‘ 7% i
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' f i This Part deals with applications -

i (a) forjud'icial review;

| '(.‘ (b) by way of originating motion or otherwise for relief under the

A Constltutlon

e, (c)fora declaratlon or an interim declaration in which a party is the State,
! a court, a‘tnbunal or any other public body; and

(d) where the court has power by virtue of any enactment to quash any
order, scheme, certificate or plan, any amendment or approval of any
plan, any'l,decision of a minister or government department or any action
on the part of a minister or government department.

T e e TR

Y TR

QYL LR
. Nt - e

In this part such applications are referred to generally as
“applications for an administrative order”.
1
“Judicial Review" includes the remedies (whether by way or writ
or order) of -
(a) certiorari, for quashing uniawful acts;
(b) prohibition, for prohibiting unlawful acts; and
(c) mandamus, for requiring performance of a public duty, including a duty
to make a decision or determination or to hear and determine any case.

In addition to or instead of an administrative order the court may, without
requiring the issue of any further proceedings, grant -

(a) an injunction;

(b) restitution or damages; or

(c) an order for the return of any property, real or personal.

182] "?ﬁ 9 (1) states that:
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(1) An application for an administrative nrder must he. made,

date claim in form 2 identifying whethet. the application 5’
(a) judicial review; Sulzsavs A

(b) relief under the Constitution: :
(c) a declaration; or s il

(d) some other administrative order (naming it), and must
the nature of any relief sought. 3=l %iu

T
e

o

=h

>

]

Q.

sa _'i:

order. What does this mean? Is it as counsel for the applicant statsd that there is
now a parallel system whereby declarations can be obtained Wlthl? and without
the judicial review procedure and can go forward to a full hearing | u haccompanied
by a prerogative order? Can declarations be sought both outS|d_e, : Ind within the
judicial review procedure but must within the judicial revigw procedure
accompany a prerogative order to go forward to a full hearing, as \advanced by
counsel for the respondent? Or is it as Ms. Larmond submitted thagﬁas no leave is
required no leave should be sought for declaratlons to be pursue whether by

i
1
themselves or in addition to prerogative orders? 3

3 't'-
In the case of Audrey Bernard Kilbourne v Thé Board of . I!(l;
Maldon Primary School 2015 JMSC Civ 170, | conS|dered the f'h

submitted on behalf of the Board, that it was an abuse of process :

have been brought in this fashion, as the safeguards mheren

._m
z-; —
"-—"‘ = --,—_-

5?_, the judicial
"'3 pointed out

At paragraphs 13 — 23 | stated:

[13] I8
Supreme Court was in force in Englandf"r1 it has nowii- N replaced by
Order 54. Paragraphs 1 and 2 of Order 5% provided as f ity

S e

A

8
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(1) An application fgr-

i or

\ (b) an injunction under section 21J of the
Ordinance restraining a person from acting in any
office in which he is not entitied to act,

shall be made by way of an application for judicial
review in accordance with the provisions of this
Order.

(2?l An application for a declaration or an injunction (not

belng an injunction mentioned in paragraph (1)(b)) may be

made by way of an application for judicial review, and on

such an application a judge may grant the declaration or

injunction claimed if he considers that, having regard to-

|

(a) the nature of the matters in respect of which

. relief may be granted by way of an order of
mandamus, prohibition or certiorari,
(b) the nature of the persons and bodies against
whom relief may be granted by way of such an
order, and

(c) all the circumstances of the case,

it would be just and convenient for the declaration or

injunction to be granted on an application for judicial
review.

] in outliniﬁg how Order 53 should be interpreted Lord Diplock who gave
the judgmént of the court had this to say at page 284 — 285:

My Lords, Order 53 does not expressly provide that
procedure by application for judicial review shall be the
exclusive procedure available by which the remedy of a
declaration or injunction may be obtained for infringement
of rights that are entitled to protection under public law; nor
does section 31 of the Supreme Court Act 1981. There is
great variation between individual cases that fall within
Order 53 and the Rules Committee and subsequently the
legislature were, | think, for this reason content to rely upon
the express and the inherent power of the High Court,
exercised upon a case-to-case basis, to prevent abuse of
its process whatever might be the form taken by that

(a) an order of mandamus, prohibition or certiorari, ~ =% Um0
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abuse. Accordingly, | do not aink that.your Lordsh-p°
would be wise to use this as ar occasici ‘i --"a}; down
categories of cases in which it woulu necessarily a vyays be
an abuse to seek in an action begun by writ or of@matlng
summons a remedy against infringement of ngh&? of the

individual that are entitied to protection in public Ia (‘

il

The position of applicants for judicial review h_, ;
drastically ameliorated by the new Order 53%" has
removed ali those dlsadvantages partlcularly in re _atlon to

application under 0.53), despite the fact that this p‘;- fcedure

had the effect of depriving the defendants of the prbtectlon
to statutory tribunals and public authorities for.which for
public policy reasons Order 53 provided. i j;;g'
Now that those disadvantages to applicants ha\r/l{e been
removed and all remedies for infringements: Qf rights
protected by public law can be obtained L\pon an
application for judicial review, as can also rem _' |es for
infingements of rights under private Iaw ‘&fu such
infringements should also be lnvolved it would in’ y view
as a general rule be contrary to public policy, and'a

{14
an abuse of the process of the court, to permltl '?person

1

seeking to establish that a decision of a pubhcé:‘ thority
infringed rights to which he was entitled to proteet I
public law to proceed by way of att ordinary act ' end by
this means to evade the provnsnc}‘ns of Order Hi

protection of such authorities. 5‘=

o 4

! t
Lord Diplock was commenting on the effect of the new @

Prior to its implementation, under the old (Prder 53 dlsce":' could
not have been obtained on an apphcatlon for certloraxh-.fFurther
leave to allow cross-examination of deponents to affi d_"ts was

almost invariably refused. To circumvent; those strictu

instead applied for a declaration of nulllty of theE
decision along with an injunction to prevent the 'ch&
authorlty from acting on the decision. The courts “turn"_'
eye” to the practice to avoid |njust|ce However ) l
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impedime hts removed Lord Diplock indicated it was inappropriate
to still r'oceed for « declaratron against a public authority
deprlvmg!the authority ot e dafaguards of judicial review in a

context where the handicaps to a fair procedure had been
removed.’

The curr{‘ent Part 54 of the Civil Procedure Rules in England
appears ﬁ'g preserve the Order 53 position by providing that the
judicial réyiew procedure may be used for an application for a
declaration or an injunction. It however goes one step further to
provide that where an applicant is seeking a declaration or
injunction: in addition to a mandatory, prohibitory, or quashing
order or an injunction under section 30 of the Supreme Court Act
1981 the judicial review procedure must be used.

Therein Iiles the crucial difference in the Civil Procedure Rules of
Jamaica ;'“and England in this area. Currently in England a
declaratidp being sought in a public law context is addressed
under the'j Part dealing with Judicial Review and Statutory Review.
In Jamaica the applicable Part 56 of our Civil Procedure Rules
treats declarations where one party is “the State, a court, a
tribunal or any other public body”, as a separate administrative
order. Essentially it is a public law declaration. Nowhere in the
Jamaican rules is this type of declaration mentioned as needing to
come under the aegis of judicial review. It is not even stated as in
Part 54 of the United Kingdom Rules that where declarations are
being sought in conjunction with the former prerogative orders the
procedure must be by way of judicial review.

| have come to this conclusion though mindful of the Court of
Appeal decision of The Chairman, Penwood High School’s
Board of Management and the AG v Loana Carty. In that case
the appellants sought inter alia to have portions of the
respondent’s claim struck out. These portions were where she: 1)
sought a declaration that she was dismissed in breach of the
Education Regulations 1980 and 2) sought damages for unfair
dismissal. The application was refused in the Supreme Court and
on appeal the issue in relation to point 1 was whether the aspects
concerning the Education Regulations properly fell under the
auspices of public law and therefore, to institute them in a private
law claim is an abuse of the process of the court.

In the Court of Appeal, Brooks JA cited with approval the general
rule in O’Reilly v Mackman relied on by the defendant Board in
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the instant case. He also referred to the rule in Roy v Kexf ,y'
and Chelsea and Westminster Family Practitioner Ce |mittee
[1992] 1 All E R 705. This case provides an exceptlb to the
general rule stated in O’Reilly v Mackman. That!e '| 1
provides that a litigant asserting his entitlement to a: s., i
private law right, whether by way of claim or defer.ce i
barred from seeking to establish that right by actlo
circumstance that the existence and extent of the pr|v-'.e right
asserted could incidentally involve the examination of a publlc law
issue. The exception was however unable to as;nst the
respondent as relief for unfair dismissal is available only: Srom the

Industrial Disputes Tribunal. Her claim was accordingly s,tr.'q,ck out.

It is noteworthy however that the attention of the Court,o J.Appeal
in The Chairman, Penwood High School’s Bo rd of
Management and the AG v Loana Carty was not adv rted to

to this court that the Rules Committee of the Supreme Court in
Jamaica though clearly aware of the decision in O’Rellly v
Mackman has chosen a liberal approach. Our CPR, 'erefore
provides that a declaration against a public body can b% fel btained
under CPR r. 56.1 1 (c) in the absence of an applgc_lon for
judicial review. This “public law” declaration is in contra,; to the
declaratory judgment obtainable under CPR r. 8.6 whlcq ;';ovides
‘A parly may seek a declaratory judgment and the ¢l

make a binding declaration of rlght= whether ora']l,_’

administrative law are pursued. !

1
My conclusion is supported by what transplred in the‘t]j |
case of Claim No. 2009 HCV 00660I Legal Offlc'
Association (L.O.S.A) v. AG and Mlnlster of Flnan‘f .
paper Judicial Review — Holding the State Acgntable
presented at the Jamaican Bar Assocgatlon Continul 4 Legal

i

J.in outllnlng what happened in the case gtated that:

l}

An application for a declaration p rsuant to Pai

separate from an application for jt,ldlClaI review.. !

leave is required in order to app)) ijfor a declare,
i

.
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A thls case, King J. had granted the applicants leave to
aoply ror judicial review but his decision is on appeal. |
“-actepte ed the submission made on behalf of L.O.S.A
thet as they were separate matters, a hearing for the
Declaratlons could be set down notwithstanding that
thé issue of the grant of leave was on appeal. On
appeal from my procedural decision, Norma Mclntosh
J. A agreed with the proposition that they were indeed
separate and that at a case management conference
the court may direct that parts of a claim be dealt with
separate|y However, Mcintosh J.A. ruled that since the
Declaratlons being sought dealt with issues with which
the leave application heard by King J. was also
concerned, it was not desirable that the matters should
proceed separately as both courts could potentially
arrive at conflicting decisions. She therefore granted an
application made by the Attorneys appearing for the
Respondents staying the declarations hearing until the
determination of the appeal.

it should also be stated that in this new dispensation the concerns
of potential abuse that were uppermost in Lord Diplock’s mind in
O’Reilly v Mackman are adequately addressed in Part 56 of our
CPR. Detailed rules outline how an application for an
administrative order should be made (CPR r. 56.9). The court has
wide powers at the first hearing to provide for the expeditious and
just hearing of the claim, including powers to provide for service of
statements or affidavits, disclosure of documents and cross-
examination of witnesses (CPR r. 56.13). CPR r. 56.13 also
specifically imports the extensive general case management
powers under Parts 25 to 27 of the CPR, which contain within
them all the necessary tools with which the court can prevent and

punish abuse of its process. The only safeguard that is peculiar to
judicial review is the need for leave.

Further there is power to direct that a matter that commences by
ordinary claim should proceed as an action for an administrative
order (CPR r. 56.7). All in the context of Part 56 being interpreted
in keeping with the overriding objective in CPR r 1.2, for cases to
be dealt with justly. | therefore hold that it is not an abuse of
process for the matter to have been commenced other than by
way of judicial review and there is no requirement for the matter to
be converted to a claim for judicial review pursuant to CPR r. 56.7.
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On the basis of that analysis there is therefore now no need fq}t leave to be
4
applied for in respect of “public law” declarations. | go further. | fln;Ei?attractrve the

position advanced by Ms. Larmond. Not only is there no need there is no basis

on which the court can properly consider the question of Ieaveﬁln relation to
§
declarations. It is not, as advanced by counsel for the appllcant far,that there are

now parallel approaches (with or without leave) which can be teken with regard
to pursuing declarations as a relief. ' a
rr '
% 1
The fact that judicial review is defined to include the preroga :tle remedies,

suggesting that other remedies may fall under its aegls does n g‘

»%O...-_V

b 1

declaration is contemplated as one such remedy, given that; t'e relief of a

declaration is specifically provided for as a separate admrnlstratlv 5 order in the

same rule. There has, it seems, been a complete break with tlge past in the

scheme of the CPR, where declarations involving publrc bodies : are* concerned
i

It follows that | also do not accept that though there is no need for leave to be

sought to obtain declarations, if they are included. in an appllcatrén for leave to

apply for judicial review, the applicant has to satlsfy the leave tes?é in relation to
i

the declarations. i 3‘ ':5
' I

| take this position being aware that in several ~cases sinc !:"e new CPR
declarations have been included in applications forlleave to see(,; ldici
Such matters have also come before this court rncludlng in the ¢
Limited and Hon. Gordon Stewart O.J. v Thet Contractor% ! .-
JMSC Civ 10 cited in this matter. However this po nt has not t,;

it

been taken or considered before in this fashion. ‘r':

granted the declarations could have been pursued together w
certiorari. See CPR 56.9. Leave however will not be granted. Tl'i

h‘"
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| have gone through this issue in some detail despite my initial finding that The
Reponbvdas not amen{able to judicial review because counsel for the applicant
submltted that if leave'was not granted the court still could grant the declarations.
He c1ted R v Secietary of State for the Home Department, Ex parte Salem
[1999]13 ‘AC 451. In that case a Libyan national, arrived in the United Kingdom
and clﬁ}lmed asylum. He was granted temporary admission and awarded social
) ’:beneﬂts On 7 May the Home Office, without telling him, recorded on an
internau ; le that asylum had been refused and that his claim had been
d Onb Nov?ember he was told by the Benefits Agency that his income
nad been stopped because the Home Office had informed them that he
: I‘%‘ refused asylum The judge refused leave to apply for judicial review of
¢ .retary of State's decision to notify the Department of Social Security that

the apﬁallcant's claim to asylum had been recorded as determined. The Court of
t i,

Appeal" granted leave but dismissed the substantive application by a majority,

had be
the S

holdlnglithat the appllcant's claim to asylum had been validly determined. The
House‘}of Lords granted an application by the applicant for leave to appeal. On 12
Decen}ﬁer 1998, following an appeal to a special adjudicator, the applicant was
grante;‘r : |efugee status. When the appeal was called on in the House of Lords on
15 Jan‘_lary 1999, it was stated on his behalf that his claim to social security

beneflts had now been met and that accordingly there was no live issue as to his

Heave had been granted on appeal by the Court of Appeal though the
'Jtlye application was dismissed. The applicant having obtained the

4 ’!‘

|denled prior to the appeal to the House of Lords the questlon was
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Y
leave application as 2!, ihzie has not been 2 full hearing to justify the grant of

any final order. -t e e

Ly
[93] During the hearing counsel for the applicant indicated that the dec|irations would

have been sufficient had there not been a concern that the OUF\’Ig s attempting
i W
to bypass the judicial review safeguards. The earlier reasoni@‘;@of the court

\
indicates the courts position on that. There are clearly a nu

b4

iber of issues

addressed by the declarations sought that this court believeéﬁél it would be
4

important to have finally clarified. However the finding of this cou“r,.i is that those
"

cannot be so addressed within the aegis of judicial review.

Disposition

R

[94] Application for leave to seek judicial review in respect of the re]__i’ﬁf of certiorari
il i
refused. |

[99] No leave is required in respect of application for declarations.

[96] No order as to costs.




