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OFFICE OF THE CONTRACTOR GENERAL OF JAMAICA

Special Report of Investigation

Conducted into the Air-lift Guarantee Agreements which were entered into between

American Airlines (AA) and Jamaica Vacations Limited (JAMVAC) and

Supplemental Report of Investigation into the Retention of the Legal Services of the

Law Firm DunnCox, by JAMVAC

Ministry of Tourism

EXECUTIVE SUMMARY

On 2008 September 5, the Office of the Contractor General (OCG), acting on behalf of
the Contractor-General, and pursuant to the provisions which are contained in Sections
15 (1) and 16 of the Contractor General Act, initiated an Investigation into the Air-lift
Guarantee Agreements which were reportedly entered into between American Airlines

(AA) and Jamaica Vacations Limited (JAMVAC).

The OCG’s decision to commence the formal Investigation followed upon two specified

events.

First, on 2008 August 12, the OCG received a letter from a concerned citizen. The
referenced letter alleged, infer alia, that the Minister of Tourism, the Hon. Edmund
Bartlett, insisted on entering into the Airlift Agreements, despite the fact that several
persons rejected the proposal and refused to provide financial support, as they did not see

it sufficiently worthy.

The second event, which influenced the OCG’s decision to commence its Investigation,
was as a result of certain allegations and comments that were published in a media article

in the Daily Gleaner of 2008 September 4, which was entitled “American Airlines paid to
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stay” and a subsequent media article in the Daily Gleaner of 2008 September 5, which
was entitled “Air Jamaica livid - Pennicook criticises Government - Tourism minister

defends American Airlines deal”.

The concerns and allegations which were contained in the letter of complaint alluded to,
inter alia, (a) a lack of transparency; (b) the inappropriate use of state resources; and (c) a

breach of applicable Government Procurement Procedures.

Consequently, these allegations and inferences, infer alia, raised several concerns for the
OCQG, especially in light of the perceived absence of an adherence to the Government
contract award principles which are enshrined in Section 4 (1) of the Contractor General

Act.

The OCG’s Investigation primarily sought to determine, inter alia, (a) the procurement
process which was employed by the JAMVAC in regard to the ‘Air Service Agreements’
with AA, (b) whether there were breaches of the Government’s procurement procedures,
and (c) whether the process which led to the award of the contracts that were entered into
with AA were fair, impartial, transparent and whether the contracts were awarded on

merit.

At the commencement of its Investigation on 2008 September 5, the OCG undertook a
preliminary review of the allegations in an effort to inform the direction of the

Investigation as well as to determine the most efficacious method by which to proceed.

The Terms of Reference of the OCG’s Investigation into the Air-lift Guarantee
Agreements, which were reportedly entered into between AA and JAMVAC, were
primarily developed in accordance with the provisions which are contained in Section 4

(1) and Section 15 (1) (a) to (d) of the Contractor General Act.
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Additionally, the OCG was guided by the recognition of the very important
responsibilities which are imposed upon Public Officials and Officers by, inter alia, the
Contractor General Act, the Government Procurement Procedures Handbook (GPPH)
(2001 May), the Financial Administration and Audit Act, the Public Bodies Management
and Accountability Act, the Staff Orders for the Public Service (2004), as well as the

Corruption Prevention Act.

A preliminary Requisition/Questionnaire, which was dated 2008 September 5, was sent
by the Contractor-General to Mrs. Jennifer Griffith, Permanent Secretary, Ministry of
Tourism (MOT).

Further Requisitions/Questionnaires were subsequently directed to other Public Officials,

who were considered material to the Investigation.

Where it was deemed necessary, Follow-up Requisitions were directed to a number of
Respondents in an effort to clarify certain issues which were identified in their initial
declarations and responses. These Follow-up Requisitions were also designed, infer alia,

to clarify any discrepancy in the information which was supplied by the Respondents.

The Findings of the OCG’s Investigation into the Air-lift Guarantee Agreements, which
were reportedly entered into between AA and JAMVAC, are premised primarily upon an
analysis of the sworn statements and the documents which were provided by the

Respondents who were requisitioned by the OCG during the course of the Investigation.

In addition to the core components of its Investigation into the Air-lift Guarantee
Agreements, the OCG, as at 2009 November 3, took a decision to incorporate the
contract for the retention of legal services by certain senior public officials of JAMVAC

as a component of its Investigation.
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It must be noted that the legal services of the law firm DunnCox were retained by
JAMVAC to provide the OCG with written responses to its Requisitions which had been
directed to Mr. John Lynch, the Chairman of the JAMVAC Board of Directors and Mr.
Lionel Reid, JAMVAC’s Executive Director.

In this regard, the OCG, upon being advised, by way of letter which was dated 2009 June
9, by the law firm DunnCox, that it now acts ‘for and on behalf of Jamaica Vacations
Limited (JAMVAC) and the Tourist Enhancement Fund (TEF)” and that its services were
“retained to assist JAMVAC and TEF with its compliance to the said requests.” began
monitoring the retention of the referenced legal services, pursuant to Section 4 (1) of the

Contractor General Act.

Consequently, by way of letter, which was dated 2009 June 10, the OCG wrote to the
Permanent Secretary in the MOT, Mrs. Jennifer Griffith raising certain critical

governance issues, infer alia, and advised her of its decision “... inter alia, to monitor the

procurement of the legal services which are being provided by DunnCox, to the named

representatives of JAMVAC and TEF.”

Subsequently, it must be noted, the referenced legal services, which were provided by
DunnCox, were retained solely by JAMVAC, on behalf of Mr. John Lynch, Chairman of
the Board, JAMVAC and Mr. Lionel Reid, Executive Director, JAMVAC.

The OCG’s Findings and considered Recommendations regarding the DunnCox retention
are included herein as a “Supplemental Report” to the OCG’s Report of Investigation into

the Air-lift Guarantee Agreements.

The Findings of the OCG’s Investigation have revealed that three (3) Air Service
Agreements were consummated between JAMVAC and AA in regard to the provision of
passenger air services between Montego Bay, Jamaica and three (3) international Airports

in the United States of America, namely:
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1. Chicago O’Hare International Airport (“ORD”);
2. Dallas/Fort Worth International Airport (“DFW?”);
3. Miami International Airport (“MIA”)

According to Mr. John Lynch, Chairman of the Board, JAMVAC, “all three agreements

were signed contemporaneously prior to August 11, 2008.”"

The Air Service Agreements subsequently came into effect on 2008 November 2 for the

Miami and Dallas routes and on 2009 January 31 for the Chicago route.

Summary of Key Findings and Conclusions

Based upon the documents which have been reviewed, as well as the sworn written
statements which have been received from the representatives of JAMVAC, TEF, the
MOT and the JTB, the OCG has arrived at the following considered Findings and

Conclusions:

1. The evidence which has been presented to the OCG has indicated that JAMVAC

initiated the deal with AA and not the other way around as was falsely asserted

by the Hon. Edmund Bartlett in his Cabinet Submission of 2008 September 9. The
justification which has been given to the OCG, inter alia, includes:

a. Representations that AA was making preparations to reduce the number of
flights to Jamaica and other destinations in the world;

b. AA is one of the largest carriers in the Caribbean and has connecting
flights from several other regions in the world,

c. Other countries were also forming similar agreements with AA to secure
flights to their territories. Therefore, it was deemed to be imperative that
JAMVAC got on board in order to save the tourism industry from the
possible effects of flight reductions.

! Letter which was dated 2009 December 2 in response to the OCG’s Requisition.
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2. The evidence which has been adduced by representatives of JAMVAC, the MOT
and TEF, in regard to the other airlines which were allegedly approached

regarding securing airline seats to Jamaica is, at best, sparse.

The only written indication which was provided that other airlines were
approached was correspondence between Air Jamaica and JAMVAC which
revealed that Air Jamaica was requesting that an agreement to secure airline seats
for the six (6) worst months of the year be signed. This was the only
communication submitted to the OCG by Mr. Lionel Reid and Mr. John Lynch as
evidence that there was dialogue with Air Jamaica regarding a similar agreement.
Both Mr. Lynch and Mr. Reid indicated that they were unable to locate any other

communication between JAMVAC and Air Jamaica.

3. Additionally, although it was stated by Mr. Reid and Mr. Lynch that there was
dialogue between JAMVAC and US Airways and Delta, neither Mr. Lynch nor
Mr. Reid was able to provide the OCG with any evidence to indicate that any
formal dialogue took place with US Airways and Delta. In essence, the OCG has
not been provided with physical evidence to indicate that other alternatives were
weighed by JAMVAC before it was decided that JAMVAC would enter the Air

Service Agreements with AA.

4. The OCG has found and concluded that the Air Service Agreements were
submitted to the Attorney General’s Department for comments prior to their being
signed. The submission, which solicited the AG’s comments and responses, was

made by JAMVAC in 2008 July.

5. Based upon the sworn statements which have been provided to the OCG, the
OCG has concluded that the Air Service Agreements between JAMVAC and AA
were signed by Mr. John Lynch prior to 2008 August 11.

American Airlines Airlift  Office of the Contractor General 2010 February
Guarantee Deal Page 10 0f 212



6. With regard to the Cabinet Submission and Decision regarding the Airlift
Guarantee Deal, the OCG found and has concluded that the Cabinet did not come

to a decision regarding these Agreements.

In its Requisition to the Cabinet Office, the OCG requested all Cabinet Decisions
and Submissions regarding these Agreements. As at 2009 November 3, the only
Cabinet Decision regarding these Agreements was a provisional Cabinet

Decision. The referenced Cabinet Decision indicated that this “matter should

be withdrawn from the Agenda until further consultation on the

recommendations and alternative proposals, including consultations with the

Attorney General’s Department.” (OCG’s Emphasis).

It should also be noted that up to the date of the response from the Cabinet Office,
i.e. 2009 November 3, and the date of the writing of this Report, the OCG has not
been provided with any other Cabinet Decision which states that these

Agreements were approved by the Cabinet.

7. Based upon the compendium of facts, including the date on which the Air Service
Agreements were signed, the date on which the Cabinet Submission was made
and the fact that the Cabinet made no conclusive decision regarding the Air

Service Agreements, the OCG has been led to conclude the following:

a. The Air Service Agreements were improperly and irregularly awarded as
the approval requirements which were held out by JAMVAC as being a
necessary requirement for the consummation of the contract were never
received;

b. The fact that the Air Service Agreements were signed prior to 2008
August 11, and, consequently, before the submission for approval was

made to the Cabinet, meant that the approval process would have been
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retroactive and would amount to a “rubber stamping” of what was already
a done deal;

c. The Cabinet of Jamaica was misled as the information which was
contained in the Cabinet Submission of 2009 September 9 indicated that
JAMVAC accepted an unsolicited proposal from AA. However, the sworn
documentary evidence which has been provided to the OCG has

contradicted this statement.

8. The OCG has concluded that there was to have been marketing strategies within
the three gateways. However, the Findings have indicated that there were
marketing strategies in place for New York and Miami but not specifically for
Chicago or Dallas. Of note, Chicago and Dallas are two of the gateways

mentioned in the Air Service Agreements.

9. The OCG has concluded that JAMVAC took steps to ensure that the flights were
being monitored and that AA was meeting its minimum seat requirements. In
regard to the monitoring of flights, the evidence which has been provided to the
OCG has revealed that there were monitoring strategies which were put in place

to monitor the flights.

The information which has been provided to the OCG has revealed that Mr.
Anthony King, Regional Director, Airline & Tour Operator (JTB), was assigned
the task of monitoring these flights.

10. With regard to the adherence to the procurement guidelines, the documentary
evidence which has been provided has led the OCG to conclude that JAMVAC
sought and received advice and approval at varying levels for the Air Service

Agreement.
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As such, the OCG has concluded that JAMVAC relied upon the advice of both
the Attorney General’s Department and the Ministry of Finance and the Public
Service which proffered that the Air Service Agreements did not fit within the

parameters of the GOJ Procurement Procedures.

11. The OCG has found and concluded that TEF approved the funds for financing the
US$4.5 Million Guarantee Deal in its Board meeting of 2008 July 23.

12. The Findings of the Investigation have revealed and have subsequently led the
OCG to conclude, based upon the sworn and written testimony of Mr. John Lynch
and Mr. Lionel Reid, that, up to 2009 November 2, no money had been paid to
AA by JAMVAC, TEF and/or by the Government of Jamaica in regard to the
US$4.5 Million Airlift Guarantee Deal.

13. The OCG has concluded that the contract for the retention of the legal services of
DunnCox was both improperly and irregularly awarded when measured against
the requirements of Section 4 (1) of the Contractor General Act. This conclusion
is premised upon the fact that neither the Permanent Secretary in the MOT nor the
Board of JAMVAC had granted permission for the execution of the contract as at
2009 June 9. Further, a signed contract was not executed between DunnCox and

JAMVAC until 2009 June 26.

Despite this fact, DunnCox had began rendering services to JAMVAC from as
early as 2009 June 9 and had billed the Public Body for same. The Board of
JAMVAC eventually granted its approval for the contract with DunnCox and
regularized same at its Board Meeting of 2009 June 25 — but only after the OCG
had formally written, on 2009 June 10, to the Permanent Secretary in the MOT, to

enquire into and to raise its strong concerns regarding the matter.
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14. As at 2009 November 6, JAMVAC had incurred legal fees amounting to some
$441,924.20 for legal services which were rendered by DunnCox to assist Mr.
John Lynch and Mr. Lionel Reid to provide responses to the OCG’s enquiries.

It is the OCG’s considered opinion and conclusion that these fees cannot be
justified by JAMVAC nor should they have ever been permitted to be incurred at

the expense of the Jamaican Taxpayers.

Consequently, the OCG has concluded and is indeed fortified in its views that the
retention of the legal services of DunnCox by JAMVAC amounts to an abuse of
positions, privilege and the Taxpayers’ money by both Mr. John Lynch and Mr.
Lionel Reid.

15. Based upon the representations which have been made to the OCG and the
observations which were made during the course of its monitoring of the services
which were provided by DunnCox, the OCG has concluded that there needs to be
a clear and unambiguous policy which governs instances in which public
officials/officers can engage the private bar, for what purposes and if so, whether

same can be properly done at the expense of the Jamaican Taxpayers.

16. The OCG has also been led to conclude that the exemption of non-routine legal
services from the standard procurement guidelines has opened the doors for an
abuse of the process, challenges to the lawful authority of the OCG to enquire into
such matters and an overall lack of appreciation for the distinct requirements of
the law versus that of a policy. In essence, the OCG’s experience in the instant
case would, prima facie, suggest that both Public Bodies and contractors who are
applying the exemption believe that they are a law unto themselves for which
there can be no call to be held accountable, even by an Independent Commission
of Parliament which is enclothed with the powers of a Judge of the Supreme

Court and which is lawfully mandated to make such enquiries.
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17. In light of the challenges which have been faced by the OCG during the conduct
of its Investigation, it must be concluded that both Public Officials and private
individuals, and contractors, as was evidenced by the conduct of the Office of the
Cabinet and the law firm, DunnCox, in the instant matter, are not fully apprised
and or appreciative of the Contractor General Act and, in particular, the reach and

implications of Section 18 (4) of the Contractor General Act.
In light of the foregoing, and having regard to the Findings and Conclusion which are
discussed in greater detail in this Report, the OCG has respectfully made the following
considered Referrals and Recommendations.

Referrals

The OCG, in the conduct of its Investigation, is required to be guided by Section 21 of

the Contractor-General Act.

Section 21 of the Contractor-General Act provides as follows:

“If a Contractor-General finds, during the course of his Investigations or on the

conclusion thereof that there is evidence of a breach of duty or misconduct or criminal

offence on the part of an officer or member of a public body, he shall refer the matter

fo the person or persons competent to take such disciplinary or other proceeding as

may be appropriate against that officer or member and in all such cases shall lay a

special report before Parliament.”” (OCG Emphasis)

1. Pursuant to the mandatory statutory obligations which are imposed upon a Contractor
General by Section 21 of the Contractor General Act, the OCG is hereby formally
referring a copy of this Report to the Attorney General for her to determine and to

advise what steps may be taken to censure and/or to hold to account the Hon. Edmund

% Contractor-General Act. 1983
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Bartlett, Mr. John Lynch and Mr. Lionel Reid with regard to the role which was

played by each of them in the irregularities which have been unearthed by the OCG in

this matter.

The referral is being made on the basis that there is prima facie evidence which is

contained herein and, more particularly and importantly, in the sworn statements that

were furnished to the OCG by the relevant Respondents, which would suggest that:

a)

b)

The Hon. Edmund Bartlett misled the Cabinet of the Government of Jamaica in
his 2008 September 9 Cabinet Submission by falsely representing, in writing,
that “JAMVAC has favourably considered a verbal, unsolicited proposal from

American Airlines” when, in point of fact, the entire matter was one which was

initiated with AA by none other than the Minister himself and Mr. John Lynch
at a meeting which was convened in Miami “on or about 2008 March 22”.

(OCG’s emphasis).

Mr. John Lynch signed contracts with American Airlines prior to same being
submitted to and/or approved by the Cabinet of the Government of Jamaica,
despite the fact that Cabinet Approval was held out by him as a condition
precedent for the award of the referenced contracts. To date, no proof of any

Cabinet Approval, regarding the deal, has been shown to the OCG; and

Mr. John Lynch and Mr. Lionel Reid engaged the services of the law firm of
DunnCox prior to and without obtaining the requisite approvals of the Board of

Directors of JAMVAC and/or the Permanent Secretary of the MOT.

The OCG is of the considered opinion that it is within the purview of the Attorney
General to determine and to advise what appropriate and/or applicable actions may be
taken or initiated against the Hon. Edmund Bartlett, Mr. John Lynch and Mr. Lionel

Reid, having regard to all of the circumstances of the case.
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In addition, the Hon. Prime Minister may choose to exercise his prerogative powers to
discipline the Hon. Minister and the two other Public Officers. All three gentlemen have
exhibited conduct of varying degrees which would suggest that they do not fully
appreciate that they are Public Officers and that they must be held fully accountable to

the Taxpayers of the country for their actions.

Recommendations

Section 20 (1) of the Contractor-General Act mandates that “affer conducting an
Investigation under this Act, a Contractor-General shall, in writing, inform the principal
officer of the public body concerned and the Minister having responsibility therefore of
the result of that Investigation and make such Recommendations as he considers

necessary in respect of the matter which was investigated.” (OCG’s Emphasis).

1. The OCG recommends that the JAMVAC, and all other Public Bodies and Public
Officials, must, as a matter of good business procedure and practice, be compelled
to reduce into writing any discussions which are undertaken regarding national
commercial transactions which are being negotiated on behalf of the People,
Taxpayers and Government of Jamaica. In the case of JAMVAC, and as it relates
to the Guarantee Deal, this is of particular importance since in their response to
the OCG’s Requisition, Mr. John Lynch and Mr. Lionel Reid indicated that there
were discussions with US Airways and Delta regarding similar Airlift Agreements
but there was no documentary evidence to indicate what those discussions were or

if, indeed, there were any discussions in the first place as is being alleged.

2. The OCG recommends that in agreements of this magnitude, JAMVAC and/or
any other Public Body should ensure that all possible options are explored before
entering in these deals. There was no indication that there were serious

discussions with other airlines regarding similar Airlift Agreements.
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3. It is recommended that an immediate review of the evaluation and approval
processes for commercial agreements, by the Ministry of Finance and the Public
Service, be undertaken by the Public Administration and Appropriations

Committee of the House of Representatives and by the Auditor General.

This review should be conducted to ensure that adequate procedures, systems,
checks and balances are not only implemented by these Public Bodies, but are
aggressively enforced to secure a radically improved level of compliance with the
relevant Government approved procedures, regulations and laws. Particular
attention must also be paid to the requirements of the Financial Administration
and Audit Act, the Public Bodies Management and Accountability Act, the

Contractor General Act and the Government’s Procurement Procedures.

4. The OCG respectfully recommends that the Cabinet Office and the Cabinet of
Jamaica take the necessary steps to ensure that any submissions that are made to it
by Public Bodies or Public Officers are factually correct and do not lend
themselves to ambiguities, misrepresentations and/or the appearance of rubber

stamping’ requests.

5. The OCG recommends that the Ministry of Finance and the Public Service
establish policies and guidelines relating to Government of Jamaica contracts of
this nature. The issue with the Airlift Guarantee Deal was that there was a
seeming uncertainty as to whether the Air Service Agreements could be classified
as a regular procurement and whether or not they were required to go through the

requisite procurement approvals process.

According to the advice which was secured from the Attorney General’s
Department and the Ministry of Finance and the Public Service, it is apparent that
the Air Service Agreements would not have been subject to the strictures of the

standard procurement guidelines.
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However, there was apparently no other guideline to follow regarding the entering
into and consummation of such Agreements. Therefore, there is a clear need to
implement guidelines for public contracts and commercial agreements which are

not deemed to be regular procurement contracts.

In light of the above, and until such anomalies are rectified by the Ministry of
Finance and the Public Service and the Cabinet of Jamaica, the OCG hereby
recommends and reminds Public Bodies that, irrespective of the exclusions and
exemptions which are granted in the procurement guidelines, all Public Body
commercial transactions, with the exception of land acquisition contracts, remain

within the scrutiny and jurisdiction of the Contractor General.

As such, it is further recommended that due care be exercised to ensure that there
is merit, transparency and impartiality in the consummation of any and all

Government contracts.

Special Recommendations

1. In light of the challenges which have been identified by the OCG during the
course of this Investigation, it has been has been both prudent and necessary to
make a recommendation regarding the current procurement guidelines and the
exemptions which the present Administration has granted in respect of the

retention of legal services.

Public Bodies and Attorneys-at-Law, are aware that certain non-routine legal
services have been exempt from the ambit of the standard Government of Jamaica
procurement procedures. However, what remains a seeming anomaly which
requires fulsome attention, are the instances and circumstances under which a
Public Official/Officer can rightly and justifiably resort to legal representation at

the expense of the Jamaica Taxpayers.
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As such, the OCG is respectfully bringing the matter to the attention of the
Houses of Parliament and the Cabinet of Jamaica with a recommendation that
such necessary rules and/or procedures be drafted to prevent a recurrence of what

has transpired in the OCG’s Investigation.

The matter at hand is one which, if left unaddressed, has the potential to erode the
foundations of accountability and transparency within the Jamaican Public Sector

and, to do so at the expense of the Jamaican Taxpayers.

2. In light of the gravity of the challenges which have been mounted against the
OCG by DunnCox, as well as the nature of the false, injurious and damaging
allegations which were made by DunnCox against the OCG regarding the OCG’s
motives for investigating the contract between DunnCox and JAMVAC, the OCG
hereby posits what it considers to be a fundamental and necessary
recommendation to insulate and protect the OCG against unfounded and factually

incorrect assertions.

The OCG respectfully recommends that the Parliament and Government of
Jamaica take the necessary and reasonable steps to ensure that Government
contractors and Public Bodies are unambiguously and forthrightly advised that
exemptions from the procurement guidelines do not equate to an exemption or

exclusion from the jurisdiction of the scrutiny of the OCG.

Further, the OCG respectfully recommends that the Parliament of Jamaica should,
in the public interest, review the Contractor General Act and, in particular,
Section 18 thereof, to ensure that Section 18 (5) of the Act cannot be utilized to
restrict the provision, to a Contractor General, of any information regarding
Government of Jamaica contract awards, on the basis that to do so would violate
the Attorney/Client privilege, or any other secrecy or confidentiality prohibition

which is otherwise recognized by law.
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INTRODUCTION

On 2008 September 5, the Office of the Contractor General (OCG), acting on behalf of
the Contractor-General, and pursuant to Sections 15 (1) and 16 of the Contractor General
Act, initiated an Investigation into the Air-lift Guarantee Agreements which were
reportedly entered into between American Airlines (AA) and Jamaica Vacations Limited
(JAMVAC). The Air-lift Guarantee Agreements were funded with funds which were
provided by the Tourism Enhancement Fund (TEF).

Section 15 (1) of the Act provides that “...a Contractor General may, if he considers it
necessary or desirable, conduct an Investigation into any or all of the following matters-

(a) the registration of contractors;

(b) tender procedures relating to contracts awarded by public bodies;

(c) the award of any government contract;

(d) the implementation of the terms of any government contract;

(e) the circumstances of the grant, issue, use, suspension or revocation of

anyprescribed licence;
(f) the practice and procedures relating to the grant, issue, suspension or revocation

of prescribed licences”.

Section 16 of the Contractor General Act expressly provides that “An Investigation
pursuant to Section 15 maybe undertaken by a Contractor General on his own initiative
or as a result of representations made to him, if in his opinion such an Investigation is

warranted”.

It is instructive to record that the OCG’s decision to commence the formal Investigation

followed upon two specified events.

First, on 2008 August 12, the OCG received a letter from a concerned citizen. The
referenced letter alleged, infer alia, that the Minister of Tourism, the Hon. Edmund

Bartlett, insisted on entering into the Airlift Agreements, despite the fact that several
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persons rejected the proposal and refused to provide financial support, as they did not see

it sufficiently worthy.

The referenced letter from the concerned citizen, which was written in regard to the

Airlift Agreements, alleged that:

“The Minister shared this information with the members of the JH.T.A at the
their Annual General Meeting in Montego Bay on July 10, 2008, and
subsequently convened a meeting with the major Hotel Operators to request
financial support. No Hotel considered the proposal sufficiently worthy of

financial support.

The next stop was the Jamaica Tourist Board (J.T.B), where funding was not
available. Thereafter, the Minister requested payment through the Ministry of

Finance and the Public Service.

It is understood that Minister Wehby in a letter to Minister Bartlett rejected the
request on several grounds including the fact that payment to American Airlines
to compete against our own National Airline, Air Jamaica on the Miami and
Chicago routes would be inimical fo our interest and inappropriate use of
resources. But this didn’t dissuade Minister Bartlett and his team. Having been
turned down by the Ministry of Finance and the Public Service, the matter was

brought to the Tourism Enhancement Fund (T E.F).

Rather than calling a Board Meeting the approach taken was to round-robin

members by telephone advising them that:

1. the request had been approved by the Prime Minister.

2. it is urgent that they sign and return immediately
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This approach was apparently taken in anticipation that one or two Board
Members may have asked searching questions or challenges to the request as
being completely outside of the mandate of the Tourism Enhancement Fund

(TE‘F) 253

The second event, which influenced the OCG’s decision to commence its Investigation,
was as a result of certain allegations and comments that were published in a media article
in the Daily Gleaner of 2008 September 4, which was entitled “American Airlines paid to
stay” and a subsequent media article in the Daily Gleaner of 2008 September 5, which
was entitled “Air Jamaica livid - Pennicook criticises Government - Tourism minister

defends American Airlines deal”.

The Gleaner article, which was dated 2008 September 4, quoted Mr. Godfrey Dyer, the
Chairman of the TEF as saying “It is a very good investment. This is something that we
support, and when it came before my board, we examined it and we believed it would be

money well spent.””

The Gleaner article, which was dated 2008 September 5, that was entitled “Air Jamaica
livid - Pennicook criticises Government - Tourism minister defends American Airlines

deal”, reported, inter alia, that:

“The Management of Air Jamaica is livid over the Government's decision to give
American Airlines (AA) a US$4.5- million (J$324 million) guarantee to

encourage flights to the island. ...

"American will be able to get persons from communities from around the
airports and Air Jamaica does not have the planes going into the communities

around the gateways," Bartlett argued.

? Letter of Complaint dated 2008 August 12 from concerned citizen to the OCG. (See Appendix I)
* Gleaner article dated 2008 September 4 entitled, American Airlines paid to stay.
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He added that, despite putting up the US$4.5 million, the deal might not cost
Jamaica one cent as it was based on the number of passengers that American will

take to the island.

"No payment will be made to American until the end of the one-year period
(November 30, 2009). This depends on the load factor and the money will remain

in escrow earning interest," Bartlett said...

...Bartlett said that was a small price to pay for a deal that will see American
making 19 new flights to Jamaica each week with the possibility that
approximately 156,000 more visitors could make their way to the island over the

12 months.

"This will earn more than US$96 million for Jamaica with the Tourism
Enhancement Fund, which is financing the deal, earning USS$1.2 million over the
period. Even if you were to pay the US$4.5 million, look at the value of the thing,"
Bartlett added.””

The concerns and allegations which were contained in the letter of complaint alluded to,
inter alia, (a) a lack of transparency; (b) the inappropriate use of state resources; and (c) a

breach of applicable Government Procurement Procedures.

Consequently, these allegations and inferences, infer alia, raised several concerns for the
OCQG, especially in light of the perceived absence of adherence to the Government
contract award principles which are enshrined in Section 4 (1) of the Contractor General

Act.

Section 4 (1) of the Act requires, inter alia, that Government of Jamaica (GOJ) contracts
must be awarded “impartially and on merif’ and that the circumstances of award must

“not involve impropriety or irregularity”.

> Gleaner article dated 2008 September 5 entitled, Air Jamaica livid-Pennicook criticizes Government-
Tourism minister defends American Airlines deal.
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The OCG’s Investigation primarily sought to determine, inter alia, (a) the procurement
process which was employed by the JAMVAC in regard to the ‘Air Service Agreements’
with AA, (b) whether there were breaches of the Government’s procurement procedures,
and (c) whether the process which led to the award of the contracts that were entered into

with AA were fair, impartial, transparent and were awarded on merit.

At the commencement of its Investigation on 2008 September 5, the OCG undertook a
preliminary review of the allegations in an effort to inform the direction of the

Investigation as well as to determine the most efficacious method by which to proceed.

The Terms of Reference of the OCG’s Investigation into the Air-lift Guarantee
Agreements, which were reportedly entered into between AA and JAMVAC, were
primarily developed in accordance with the provisions which are contained in Section 4

(1) and Section 15 (1) (a) to (d) of the Contractor General Act.

Additionally, the OCG was guided by the recognition of the very important
responsibilities which are imposed upon Public Officials and Officers by, inter alia, the
Contractor General Act, the Government Procurement Procedures Handbook (GPPH)
(2001 May), the Financial Administration and Audit Act, the Public Bodies Management
and Accountability Act, Staff Orders for the Public Service (2004), as well as the

Corruption Prevention Act.

The Findings of the OCG’s Investigation into the Air-lift Guarantee Agreements, which
were reportedly entered into between AA and JAMVAC, are premised primarily upon an
analysis of the sworn statements and the documents which were provided by the

Respondents who were requisitioned by the OCG during the course of the Investigation.

In addition to the core components of its Investigation into the Air-lift Guarantee

Agreements, the OCG, as at 2009 November 3, took a decision to incorporate the
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contract for the retention of legal services by certain senior public officials of JAMVAC

as a component of its Investigation.

The legal services of the law firm DunnCox were retained by JAMVAC to provide the
OCG with written responses to its Requisitions which had been directed to Mr. John
Lynch, Chairman of the Board of Directors of JAMVAC and Mr. Lionel Reid,
JAMVAC’s Executive Director.

In this regard, the OCG, upon being advised, by way of letter which was dated 2009 June
9, by the law firm DunnCox, that it now acts ‘for and on behalf of Jamaica Vacations
Limited (JAMVAC) and the Tourist Enhancement Fund (TEF)” and that its services were
“retained to assist JAMVAC and TEF with its compliance to the said requests,” began
monitoring the retention of the referenced legal services, pursuant to Section 4 (1) of the

Contractor General Act.

Consequently, by way of letter, which was dated 2009 June 10, the OCG wrote to the
Permanent Secretary in the MOT, Mrs. Jennifer Griffith, raising, infer alia, certain
critical governance issues and advised her of its decision “... infer alia, to monitor the
procurement of the legal services which are being provided by DunnCox, to the named

representatives of JAMVAC and TEF.”

Subsequently, it must be noted, the referenced legal services, which were provided by
DunnCox, were retained solely by JAMVAC, on behalf of Mr. John Lynch, Chairman of
the Board, JAMVAC and Mr. Lionel Reid, Executive Director, JAMVAC.

The OCG’s Findings and considered Recommendations regarding the DunnCox retention
are included herein as a “Supplemental Report” to the OCG’s Report of Investigation into

the Air-lift Guarantee Agreements.

American Airlines Airlift  Office of the Contractor General 2010 February
Guarantee Deal Page 26 of 212



TERMS OF REFERENCE

Primary Objectives

The primary aim of the Investigation was to determine, inter alia, whether there was
compliance with the provisions of the 2001 GPPH, the Contractor-General Act (1983),
the Corruption Prevention Act and the Public Bodies Management and Accountability

Act.

The following specific objectives were targeted:

Specific Objectives

The Investigation also had the following specific objectives:

1. Identify the procurement process which was employed by JAMVAC for the Air-

lift Guarantee Agreements which were consummated with American Airlines;

2. Determine whether there were breaches of the Government’s procurement
procedures on the part of JAMVAC, or anyone acting on its behalf, in the
execution of any aspect of the transaction for the Air-lift Guarantee Agreements

with American Airlines;

3. Determine whether the contract(s)/Air Service Agreement(s) which was/were

entered into with American Airlines was/were awarded fairly and on merit;

4. Determine whether the process which led to the award of the contract(s)/Air
Service Agreement(s) that was/were entered into with American Airlines

was/were fair, impartial and transparent.
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METHODOLOGY

The OCG, in the conduct of its Investigations, has developed standard procedures for
evidence gathering. These procedures have been developed and adopted pursuant to the
powers which are conferred upon a Contractor-General by the 1983 Contractor-General

Act.

It is instructive to note that Section 17 (1) of the Contractor-General Act empowers a

Contractor-General “to _adopt whatever procedure he considers appropriate to the

circumstances of a particular case and, subject to the provisions of (the) Act, to obtain

information from such person and in such manner and make such enquiries as he thinks

fit.” (OCG Emphasis).

The Terms of Reference of the OCG’s Investigation into the American Airlines Air-Lift
Guarantee Deal, were primarily developed in accordance with those of the mandates of
the Contractor-General which are stipulated in Section 4 (1) and Section 15 (1) (a) to (d)

of the Contractor-General Act.

The Terms of Reference of the Investigation, and the development of the written
Requisitions/Questionnaires that were utilized throughout the course of the Investigation,
were guided by the OCG’s recognition of the far-reaching responsibilities and
requirements that are imposed upon Public Officials and Public Officers by the GPPH,
the Public Bodies Management and Accountability Act, the Contractor General Act, Staff
Orders for the Public Service (2004), and the Corruption Prevention Act.

In addition, the OCG was guided by Section 21 of the Contractor-General Act which

provides that “If a Contractor-General finds, during the course of his Investigations or

on the conclusion thereof that there is evidence of a breach of duty or misconduct or

criminal offence on the part of an officer or member of a public body, he shall refer the

matter to the person or persons competent to take such disciplinary or other proceeding
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as may be appropriate against that officer or member and in all such cases shall lay a

special report before Parliament.” (OCG Emphasis).

A preliminary Requisition/Questionnaire, which was dated 2008 September 5, was sent

by the Contractor-General to Mrs. Jennifer Griffith, Permanent Secretary, MOT.

Further Requisitions/Questionnaires were subsequently directed to other Public Officials,

who were considered material to the Investigation.

Where it was deemed necessary, Follow-up Requisitions were directed to a number of
Respondents in an effort to clarify certain issues which were identified in their initial
declarations and responses. These Follow-up Requisitions were also designed, infer alia,

to clarify any discrepancy in the information which was supplied by the Respondents.

The Requisitions/Questions which were utilized by the OCG included specific questions
that were designed to elucidate critical information from Respondents on the matters

which were being investigated.

However, in an effort to not limit and/or exclude the disclosure of information which was
germane to the Investigation but which might not have been specifically requisitioned by

the OCG, the OCG asked all Respondents the following question:

“Are you aware of any additional information which you believe could prove
useful to this Investigation or is there any further statement in regard to the
Investigation which you are desirous of placing on record? If yes, please provide

full particulars of same.”

Very importantly, the form of written Requisition, which was utilized by the OCG,

also required each Respondent to provide, under the pain of criminal prosecution,

complete, accurate and truthful written answers to a specified list of written
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questions and to make a formal declaration attesting to the veracity of same before a

Justice of the Peace.

The Requisitions were issued pursuant to the powers that are reserved to the Contractor-
General under the Contractor-General Act and, in particular, Sections 4, 15, 17, 18 and
29 thereof. The Requisitions were also issued pursuant to Sections 2 and 7 of the

Voluntary Declarations Act and Section 8 of the Perjury Act.

It is instructive to note that Section 18 (2) of the Contractor-General Act provides

that, “Subject as aforesaid, a Contractor-General may summon before him and examine

on oath —

a. any person who has made representations to him; or
any officer, member or employee of a public body or any other person who, in the
opinion of the, Contractor-General is able to furnish information relating to the

Investigation,

and such examination shall be deemed to be a judicial proceeding within the meaning

of section 4 of the Perjury Act.”’ (OCG Emphasis).

Further, Section 18 (3) of the Contractor-General Act provides that, “For the purposes

of an Investigation under this Act, a Contractor-General shall have the same powers as

a Judge of the Supreme Court in respect of the attendance and examination of

witnesses and the production of documents”. (OCG Emphasis).

Section 2 (1) of the Voluntary Declarations Act provides that, “/n any case when by
any statute made or to be made, any oath or affidavit might, but for the passing of this
Act, be required to be taken or made by any person or persons on the doing of any act,
matter, or thing, or for the purpose of verifying any book, entry, or return, or for any

other purpose whatsoever, it shall be lawful to substitute a declaration in lieu thereof
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before any Justice; and every such Justice is hereby empowered to take and subscribe

the same.” (OCG Emphasis).

Section 7 of the Voluntary Declarations Act provides that, “/n all cases when a
declaration in lieu of an oath or affidavit shall have been substituted by this Act, or by
virtue of any power or authority hereby given, or when a declaration is directed or
authorized to be made and subscribed under the authority of this Act, or of any power
hereby given, although the same be not substituted in lieu of an oath, heretofore legally
taken, such declaration, unless otherwise directed under the powers hereby given, shall

be in the form prescribed in the Schedule.”

Section 8 of the Perjury Act provides, inter alia, that, “Every person who knowingly
and willfully makes (otherwise than on oath) a statement false in a material particular
and the statement is made-

(a) in a voluntary declaration; or ...

(c) in any oral declaration or oral answer which he is required to make by, under,

or in pursuance of any enactment for the time being in force,

shall be guilty of a misdemeanour, and liable on conviction on indictment thereof fo
imprisonment with hard labour for any term not exceeding two years, or to a fine, or to

both such imprisonment and fine”.

The material import of the foregoing, infer alia, is that the sworn and written evidence
that is provided to a Contractor General, in response to his Statutory Requisitions, during
the course of his Investigations, is (a) provided in accordance with certain specified
provisions of the Statutory Laws of Jamaica, and (b) provided in such a manner that if
any part thereof is materially false, the person who has provided same would have, prima
facie, committed the offence of Perjury under Section 8 of the Perjury Act and, as will be
seen, would have also, prima facie, committed a criminal offence under Section 29 (a) of

the Contractor General Act.
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The OCG considers the above-referenced evidence-gathering procedures to be necessary
in order to secure, inter alia, the integrity and evidentiary cogency of the information
which is to be elicited from Respondents. The implications of the subject requirements
also serve to place significant gravity upon the responses as well as upon the supporting

documents which are required to be provided by Respondents.

It is instructive to note that the OCG, in the conduct of its Investigation, prefers to

secure sworn written statements and declarations from Respondents, under the pain

of criminal prosecution. This ensures, infer alia, that there is no question as to what

has been represented to the OCG. Nor will there be any doubt as to the integrity or

credibility of the information which is furnished to the OCG and on which its

consequential Findings, Conclusions, Referrals and Recommendations will be

necessarily based.

The OCG also went to great lengths to ensure that Respondents were adequately and
clearly warned or cautioned that should they mislead, resist, obstruct or hinder a
Contractor-General in the execution of his functions or fail to provide a complete,
accurate and truthful response to any of the Requisitions or questions which were set out
in its Requisition, they would become liable, infer alia, to criminal prosecution under

Section 29 of the Contractor-General Act.

Section 29 of the Contractor-General Act provides as follows:
“Every person who -
(a) willfully makes any false statement to mislead or misleads or attempts to mislead
a Contractor-General or any other person in the execution of his functions under

this Act; or

(b) without lawful justification or excuse -
i obstructs, hinders or resists a Contractor-General or any other person in

the execution of his functions under this Act; or
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ii. fails to comply with any lawful requirement of a Contractor General or

any other person under this Act; or

(c) deals with documents, information or things mentioned in section 24 (1) in a
manner inconsistent with his duty under that subsection, shall be guilty of an
offence and shall be liable on summary conviction before a Resident Magistrate
to a fine not exceeding five thousand dollars or to imprisonment for a term not

exceeding twelve months or to both such fine and imprisonment.”

Further, in addition to the sworn written answers which the Respondents were required to
provide, the OCG also requested that in respect of the assertions and/or information
which were to be provided, Respondents should submit documentary evidence to

substantiate the statements that were made.

Finally, all Respondents were advised, in writing, of their rights under Section 18 (5) of
the Contractor General Act. Section 18 (5) of the Act provides that “No person shall, for
the purpose of an Investigation, be compelled to give any evidence or produce any
document or thing which he could not be compelled to give or produce in proceedings in

any court of law.”

Requisitions/Questionnaires were directed by the OCG to the Public Officers/Officials
who are listed below. In addition, comprehensive reviews of certain relevant information
were undertaken by the OCG to assist it in its Investigation. Details of these are also

summarized below.

1. The following Public Officials were required to provide sworn written responses

to formal Requisitions which were directed to them by the OCG:

a) Mrs. Jennifer Griffith, Permanent Secretary, MOT;
b) Mr. Lionel Reid, Executive Director, JAMVAC,;
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¢) Mr. John Lynch, Chairman of the Board, JAMVAC,;

d) Mr. Ian Neita, Executive Director, TEF,

e) Mr. Godfrey Dyer, Chairman of the Board, TEF;

f) Hon. Edmund Bartlett, Minister of Tourism,;

g) Mr. Anthony King, Regional Director, Airline and Tour Operator, JTB;

h) Ambassador Douglas Saunders, C.D., Cabinet Secretary, Office of the
Cabinet.

2. Follow up Requisitions/Questionnaires, requesting clarification on certain issues,

were directed by the OCG to the following Public Officials:

a) Mr. Lionel Reid, Executive Director, JAMVAC;
b) Mr. John Lynch, Chairman of the Board, JAMVAC;
¢) Mrs. Jennifer Griffith, Permanent Secretary, MOT.

3. A detailed review of the sworn certified statements, supporting documents and
the records which were provided by the Respondents to the OCG’s Requisitions,

was undertaken.

4. The OCG also extended formal invitations to representatives of AA to supply
information with regard to the Investigation. The OCG’s Letters of Invitation,

which were dated 2009 June 1, were directed to:

a) Mr. Peter Dolara, Senior Vice President, Miami, Caribbean and Latin
America.

b) Mr. Walter J. Aue, Vice President, Capacity and Planning.

5. In order to complete its ‘Supplemental Report’ regarding the legal services which
had been retained by JAMVAC, and which was being provided by the Law Firm
of DunnCox, the OCG directed a Formal Written Requisition to DunnCox.
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FINDINGS

The Air Service Agreements between JAMVAC and AA

The OCG found that three (3) Air Service Agreements were consummated between
JAMVAC and AA in regard to the provision of passenger air services between Montego
Bay, Jamaica and three (3) international Airports in the United States of America,

namely:

1. Chicago O’Hare International Airport (“ORD”);
2. Dallas/Fort Worth International Airport (“DFW?”);
3. Miami International Airport (“MIA”).

The Air Service Agreements between JAMVAC and AA came into effect at the start of
the 2008/2009 winter tourist season.

The effective dates for the respective routes, as indicated in the Air Service Agreements

which were submitted to the OCG, are as follows:

Route Date of  Signing | Effective Date of | Termination Date
Contract (AA) Agreement

Miami 2008 August 11 2008 November 2 2009 November 18

Dallas 2008 August 11 2008 November 2 2009 November 18

Chicago 2008 August 11 2009 January 31 2010 January 30.

Captioned information extracted from the respective Air Service Agreements.

The referenced Agreements were consummated between “American Airlines Inc., a
Delaware corporation with its principal offices, which is located at ... Dallas/Fort Worth

International Airport, Texas..” and JAMVAC. Under the agreements, JAMVAC
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provided a guarantee of US$4.5 million (US$1.5 million for each route) to AA for

.. . g, . 6
additional airline seats to Jamaica.

All of the referenced Air Service Agreements were signed by Mr. John Lynch, Chairman

of the Board, JAMVAC and Mr. Walter J. Aue, Vice President, Capacity Planning, AA.

Further, and according to Mr. John Lynch, he does not “...recall the exact date [he]
signed the agreements however all three agreements were signed contemporaneously

prior to August 11, 2008.””

The Genesis of the Air Service Agreements between JAMVAC and AA

In order to elucidate how the Air Service Agreements were initiated, the OCG, by way of
a letter, which was dated 2008 September 5, requested that the Permanent Secretary in
the MOT, Mrs. Jennifer Griffith, provide details in regard to the genesis of the referenced

agreements.

In its Requisition, which was dated 2008 September 5, the OCG requested that the

Permanent Secretary provide, infer alia, “An Executive Summary outlining:

a.  The genesis of the agreement;
b.  The procurement methodology employed;

¢. The name and title of all actors involved in the process;
d.  The approvals received at varying levels;

e. The value of the consideration;

1 The nature of the agreement;

g. How the negotiations were conducted.”

® The Air Service Agreements between JAMVAC and AA.

7 Letter which was dated 2009 December 2 in response to the OCG’s Requisition.

8 0CG’s Requisition which was dated 2008 September 5, to Mrs. Jennifer Griffith, Permanent Secretary,
MOT.
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By way of a letter, which was dated 2008 September 17, Mrs. Jennifer Griftith responded
to the OCG’s Requisition and stated, inter alia, that:

“With the recent repositioning of JAMVAC the agency is expected to enter into
agreements or special arrangements with airlines servicing various strategic
gateways from FEurope, North America, etc. Fach carrier brings to the table a
unique blend of routes, service quality and seat support risks which are usually

not interchangeable.

Recognizing the current challenges and uncertainties in the airline industry
globally, and the need for additional airlift to satisfy the demand created by the

increase in room stock in Jamaica, JAMVAC in pursuit of its primary objectives

and core function accepted a verbal, unsolicited proposal from American

Airlines to provide additional service from three (3) gateways in the United

States of America.(OCG Emphasis) The matter was ultimately brought to the

attention of the Executive Director of JAMVAC and the Hon. Minister of Tourism,
as well as the Members of JAMVAC’s Board of Directors and the Permanent
Secretary in the Ministry of Tourism. The Minister of Tourism sought support
from the Honorable Prime Minister and entered into discussions with the Minister
of Finance and Public Service. Discussions and negoftiations continued over the
ensuing months. The Contracts were also sent to the Attorney General’s

Chambers for comments.

American Airlines is the preferred airline for such an arrangement because of its
extensive network of domestic flights into the gateway cities from which the
additional flights to Jamaica will depart. They also have connecting flights from
Europe, India, China and Brazil and other emerging markets which are now

being targeted for the growth and expansion of Jamaica’s tourist industry.
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In the meantime the Government of Jamaica has announced its intention fo divest

Air Jamaica by the 31°° March 2009.

It is against this background that JAMVAC formed the strategic alliance which
resulted in the signing of the Air Service Agreements.

Procurement methodology employed

To give effect to this mandate JAMVAC responds to economic opportunities
through the provisions of incentives to commercial airlines in order to increase
airlift into Jamaica. With regard to the arrangement with American Airlines, this
is really a contingent guarantee that may or may not result in actual payment of

cash.

The many permutations associated with the operations of Jamaica Tourist Board
and Jamaica Vacations Ltd. have rendered it difficult to always apply the
standard procurement procedures for the purchasing of goods and services as

outlined in the Government Procurement Procedures Handbook.

Recognizing this difficulty, there has been ongoing discussions both with the
NCC and the Ministry of Finance and Public Service. The outcome of which is
inclusion in a Cabinet Submission from the Ministry of Finance and Public
Service a request for partial exemption from standard procurement
requirements for JTB and JAMVAC. (That Submission was not sent to the
Permanent Secretary in the Ministry of Tourism) The Cabinet Decision has not

yet been circulated.”” (OCG Emphasis)

? Letter which was dated 2008 September 17, from Mrs. Jennifer Griffith, Permanent Secretary, MOT, in
response to the OCG’s Requisition.
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Following upon a review of the foregoing information, the OCG issued formal
Requisitions, which were dated 2009 May 27, to Mrs. Jennifer Griffith, Permanent
Secretary, MOT, Mr. Ian Neita, Executive Director, TEF, Mr. Godfrey Dyer, Chairman,
TEF, Mr. Lionel Reid, Executive Director, JAMVAC, Mr. John Lynch, Chairman,
JAMVAC, and the Hon. Edmund Bartlett, Minister of Tourism.

In the referenced Requisitions, the OCG asked the following question:

“What is the extent of your knowledge of the American Airlines Air-Lift

Guarantee Deal? Please provide a comprehensive statement to this question.” '’

Mrs. Griffith, in her sworn response to the OCG’s Requisition, which was dated 2009
June 18, indicated that:

“My knowledge of the American Airline Airlift Guarantee began when the matter
was brought to my attention on May 13" by the Hon. Minister of Tourism. I was
briefed and asked to prepare a letter to Hon. Prime Minister seeking his support
to provide additional funding for seat support out of North America and Europe.
I was provided with information on the flight rotations and the cost of the seat

risk to JAMVAC. ™"
Further, in response to the OCG’s question of the extent of her official and/or personal
involvement in the American Airlines Air-Lift Guarantee Deal, Mrs. Griffith indicated as

follows:

“There is no personal involvement, nor was there ever any.

19 The OCG’s formal Requisitions which were dated 2009 May 27, to Mrs. Jennifer Griffith, Permanent
Secretary, MOT, Mr. lan Neita, Executive Director, TEF, Mr. Godfrey Dyer, Chairman, TEF, Mr. Lionel
Reid, Executive Director, JAMVAC, Mr. John Lynch, Chairman, JAMVAC, and the Hon. Edmund
Bartlett, Minister of Tourism.

' 1 etter which was dated 2009 June 18, from Mrs. Jennifer Griffith, Permanent Secretary, MOT, in
response to the OCG’s Requisition.
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My earliest official involvement was a request by Hon. Edmund Bartlett, Minister of
Tourism, on May 13, 2008, to prepare a letter to the Hon. Prime Minister requesting his
support for Jamaica to get additional funding for an Airline Seat Support programme

with American Airlines and Furopean Carriers...

Based on a subsequent letter (dated June 10, 2008, ...), from Hon. Minister Audley Shaw
to Hon. Minister Bartlett regarding the commitment of US$4.5M, I advised the Hon.
Minister Bartlett to request the additional funds by way of a Cabinet Submission, since

the Ministry’s overall budget could not support this proposal.

At this juncture, I prepared a Cabinet Submission dated June 11, 2008, requesting
additional funds for Airline Seat Support out of North America and FEurope. The
Submission was subsequently withdrawn since the Minister was discussing other options
with the Minister of Finance and the Public Service. [ was not involved in those

discussions.

Mr. John Lynch was advised of the Cabinet Submission. I was copied on a letter from Mr.
John Lynch to Mr. Peter Dolora dated June 12, 2008 ...

I am aware that Mr. Lionel Reid and Mr. Lynch met with representatives from American
Airlines and I was subsequently copied on correspondence from Mr. Reid to Hon.
Minister Bartlett titled “Report of meeting with American Airlines regarding Air
Service Agreement” dated July 7, 2009 ...

Mpr. Reid and I reviewed the American Airlines contract and agreed to submit same to the
Attorney General for comments. [ was copied the correspondence, dated July 9, 2008,
Jrom Mr. Reid to Senator Hon. Dorothy Lightbourne, Minister of Justice and Attorney

General ...
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On my departure for vacation leave, July 14 — August 20, the matter was still being
discussed internally and funds were not yet approved by Ministry of Finance and the

Public Service. We had also not yet received a response from the Attorney General.

On my return to office on August 21, 2008, I saw documentation indicating that a request
was made to the Tourism Enhancement Fund and that the funds were approved for the
guarantee at the Board meeting of July 23. A response was also received from the

Attorney General and further discussions were held with American Airlines...

On September 4, 2008 I received a letter from Mr. Craig Beresford from the Olffice of the
Contractor General (OCG)..., asking for information “Re: Alleged Guarantee to
American Airline for US$4.35 Million” for which I prepared a response as copiously as 1
could and submitted all information available to me... I subsequently received a letter
acknowledging receipt. There was no further communication on the matter from the OCG

until the recent request of May 27, 2009.

I prepared a Cabinet Submission dated September 9" requesting approval for JAMVAC
to enter into contract with American Airlines and for the Tourism Enhancement Fund to

Jacilitate the guarantee. The Submission was not taken at Cabinet.

Having made the initial submission to the OCG everything was subsequently put on hold
until we were in receipt of Ministry of Finance and the Public Service Circular #34 dated
September 22, 2008..., which outlined entities (including JAMVAC) which were granted
partial exemption from the standard procurement procedures. We also received a letter
Jfrom the Ministry of Finance and the Public Service to Mr. Lionel Reid (dated October
14, 2008) which concluded that the arrangement with American Airlines was not a
procurement contract. I am aware that Mr. Reid subsequently signed the Agreements
and that the letter of Credit was processed by the TEF. During the month of October, 1
was copied on correspondence between Hon. Prime Minister and Mr. Lionel Reid;

Minister Bartlett and Mr. Reid; and Mr. Reid and Mr. Neita...
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Subsequently, I received a copy of a revised opinion from the Attorney General ... "’

Mr. Ian Neita, in his sworn response to the OCG’s Requisition, which was dated 2009

July 1, indicated that:

“My understanding of the American Airlines Air-Lift Guarantee Deal is as

follows:

(a) Jamaica has a need to increase the number of tourists arriving in the Island

to meet the objective of having five million visitors per annum within five

years.

(b) The recent expansion in room stock requires a sharp increase in arrivals if

average occupancy levels are not to be negatively affected.

(c) Because of the downturn in the Airline Industry there is a need to be proactive

to secure airlift into the country as airlines have been cutting back on routes.

It is my understanding that discussions were held between executives of JAMVAC
and American Airlines leading to American Airlines agreeing to increase its

Sflights to Jamaica through three USA gateways namely:

Chicago Ohare — Five flights per week for one year
Dallas — Five flights per week for one year

Miami — Seven flights per week for one year

In order for American Airlines fo enter into an Air Service Agreement it required

that its risk be mitigated by the issuance of a guarantee in the amount of

121 etter which was dated 2009 June 18, from Mrs. Jennifer Griffith, Permanent Secretary, MOT, in
response to the OCG’s Requisition.
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US81,500,000 per gateway for a ftotal of US84,500,000. The Air Service
agreement is designed to ensure that American Airlines does not lose money on
the operations of these flights. The agreement establishes the Minimum Revenue
Required. At the end of the period (one year) a comparison is done Total Revenue
and Minimum Revenue required. If there is an excess it goes to American Airlines
as surplus on operations. However, if there is a shortfall JAVVAC [sic] will be
billed for the amount. The guarantee supports the payment of any shortfall.” >

Mr. Godfrey Dyer, in his sworn response to the OCG’s Requisition, which was dated
2009 July 2, indicated that:

“The extent of my knowledge of the American Airlines Airlift Deal is that it was a

guarantee for three flights out of Miami, Chicago and Dallas at $1.5 million each.
These amounts were to be put into an escrow account for one year and the funds
will only be paid out if over the period the minimum guaranteed load was not
achieved.

»14

These flights would be in addition to the airline’s regular schedule flights

Mr. John Lynch, in his sworn response to the OCG’s Requisition, which was dated 2009
July 16, and more specifically, in direct response to a question pertaining to the extent of
his personal and/or official involvement in the AA Air Lift Guarantee Deal, indicated

that:

“In the latter part of year 2007, Jamaica experienced a rapid expansion in the
number of hotel rooms available for tourists. As a result JAMVAC realized that
what Jamaica really needed to keep up with the said expansion was more flights,

in particular legacy carriers, to transport tourists to Jamaica. Legacy carriers,

13 Letter which was dated 2009 July 1, from Mr. Ian Neita, in response to the OCG’s Requisition.
! Letter which was dated 2009 July 2, from Mr. Godfrey Dyer, in response to the OCG’s Requisition. (See
Appendix I)
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due to their integration and position in crucial airports in the United States, have

access to millions of travelers.

In or between December 2007 and January 2008, American Airlines (hereinafter
referred to as “AA”) indicated its intention to severely decrease the number of its
Sflights to the Caribbean, including Jamaica. The global climate as at that time
was that the price of oil had started to increase at an alarming rate, thus resulting

in a higher cost of airline tickets and less persons travelling.

Based on AA’s pronouncement to reduce its flights to Jamaica, I spoke to.[sic] the
Minister of Tourism, the Honourable Mr. Edmund Bartlett, and it was decided
that it was imperative to take some form of action with a legacy carrier to ensure
that Jamaica continued to enjoy a steady flow of patrons fo the island. For the
past thirty years, AA has been the largest airline to service the Caribbean. AA has
three main hubs: Miami, Dallas and Chicago. In those hubs, AA enjoys
approximately thirty-eight million passengers travelling through Dallas on its
flights, approximately twenty-three million passengers travelling through Miami
on its flights, and approximately 19 million passengers travelling through
Chicago on its flights. Accordingly, it was agreed that I would approach AA,
namely Mr. Peter Dolara, Vice President of AA for Latin America, to see if
Jamaica could negotiate more AA flights to the island, which I did. (OCG
Emphasis)

On or about March 22, 2008, a meeting was held in Miami between Mr. Dolara,
Mr. Gary Alfson of AA, the Minister of Tourism and myself with the purpose of
trying to ensure AA’s continued travel to Jamaica. At the meeting, negotiations
commenced with regard to establishing more flights to Jamaica from AA’s major
hubs, those being Dallas, Miami, and Chicago. At the conclusion of this meeting,
AA agreed to send JAMVAC a draft agreement for consideration by the relevant

parties.
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In or about early May 2008, I indicated to the Minister of Tourism that it would
be possible to secure an arrangement with AA which would guarantee a certain
number of flights from AA’s hubs at Miami, Chicago, and Dallas, however AA
required a guarantee in the sum of US81,500,000.00 for each hub, totalling
US$4,500,000.00. It should be noted that AA has similar deals with St. Lucia,
Antigua, St. Kitts, Bermuda, and Aruba, to which similar guarantees were
required. I further indicated that neither the Jamaica Tourist Board nor
JAMVAC, were in a position financially to supply the requisite guarantees and

that assistance would be required in securing the same.

As a result of this discussion, the Minister of Tourism wrote a letter dated May
13, 2008 to the Prime Minister, the Honourable Mr. Bruce Golding O.N.,
indicating the need for the guarantees. The Prime Minister verbally responded to
the Minister indicating that the Ministry of Tourism should seek the assistance of
the Ministry of Finance. Subsequently, I wrote to the Honourable Mr. Audley
Shaw, Minister of Finance, requesting the said guarantees. By letter dated June
10, 2008, Minister Shaw indicated that the Ministry of Finance could not provide
the requisite guarantees. It is unknown as to why the Ministry of Finance did not

provide such guarantees.

On July 3, 2008, I attended a meeting at the Miami Regional Office of American
Airlines (hereinafter referred to as “AA”). Present at that meeting were Mr. Peter
Dolara, | [sic] Mr. Gary Alfson, Mr. Lionel Reid, FExecutive Director of JAMVAC,
and myself. The purpose of the meeting was to finalize negotiations and future
contractual arrangements previously conducted. I refer to a Memorandum dated
July 7, 2008 drafted by Mr. Lionel Reid to the Honourable Mr. Edmund Bartlett,

Minister of Tourism, which gives a detailed account of the said meeting.

At the said meeting, Mr. Reid and I addressed two requirements in the contracts,

which had been received previously, namely the quantum of the guarantees and
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the maintenance of commercial General Liability insurance in the amount of
US825,000,000.00. JAMVAC did not possess the requisite funds in order to fulfil
these requirements. During the said meeting, Mr. Reid attempted to negotiate
lower sums for these requirements. JAMVAC was emphatically told by AA that
these clauses were non-negotiable and that these contracts are standard contracts
which have been executed with other jurisdictions. If JAMVAC wanted to make

changes, there would be no agreement with AA.

As JAMVAC did not possess the requisite funding to satisfy the contracts, and in
particular the guarantee, in or about July 2008, Mr. Reid submitted a proposal to
the Tourism Enhancement Fund (hereinafter referred to as “TEF”) to see if TEF
was in a position to provide the requisite guarantees. The Board of TEF agreed to

provide the requisite guarantees in the form of letters of credit.

The contracts were thereafter submitted to the Permanent Secretary of the
Ministry of Tourism for the purpose of obtaining approval of Cabinet and the

15
agreements were subsequently executed.”

Mr. Lionel Reid, in his sworn response to the OCG’s Requisition, which was dated 2009
July 16, indicated that:

“Prior to my appointment as FExecutive Director, I served on the Board of
JAMVAC. Thus I had knowledge of Mr. John Lynch’s negotiations with AA as

said negoftiations were conducted with the Board’s knowledge and approval.”

Further, in his response to the OCG’s Requisition regarding the extent of his official
and/or personal involvement in the American Airlines Air-Lift Guarantee Deal, Mr. Reid,

in his sworn statement to the OCG, indicated as follows:

1> Letter which was dated 2009 July 16, from Mr. John Lynch, in response to the OCG’s Requisition.
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“[ joined Jamaica Vacations Limited (hereinafter referred to as “JAMVAC”) as

their Executive Director on June 2, 2008.

On July 3, 2008, I attended a meeting at the Miami Regional Office of American
Airlines (hereinafter referred to as “AA”). Present at that meeting was Mr. Peter
Dolara, Senior Vice President of AA, Mr. Gary Alfson of AA, Mr. John Lynch,
Chairman of JAMVAC, and myself. The purpose of the meeting was fo finalize
negotiations and future contractual arrangements previously conducted by Mr.
John Lynch, Chairman of the Board of JAMVAC. I refer to a Memorandum dated
July 7, 2008 drafted by me to the Honourable Mr. Edmund Bartlett, Minister of

Tourism, which gives a detailed account of the said meeting.

Prior to the said meeting, I received draft contracts prepared by AA for the
purpose of finalizing the negotiations. In the said contracts, two requirements
caused concern, namely: the quantum of the guarantees and the maintenance of
commercial General Liability insurance in the amount of US$25,000,000.00.
JAMVAC did not possess the requisite funds in order to fulfil these requirements.
During the said meeting, | attempted to negoftiate lower amounts for these
requirements. 1 was emphatically told by AA that these clauses were non-
negotiable. The contracts presented are standard contracts which have been
executed with other jurisdictions. If JAMVAC wanted to make changes, there
would be no agreement with AA.

[ forwarded these said contracts to the Office of the Attorney General, by way of
letter dated July 9, 2008, for the purpose of receiving their advice as to the same.
The Attorney-General’s Chambers responded by way of letter dated July 22,
2008. Further to receiving the said advice, I arranged a conference call with Mr.
Alfson and Ms. Karen Zapata of AA to discuss further possible amendments to the
contracts. I refer to a letter dated July 24, 2008, which details the contents of the

said conference call.
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As JAMVAC did not possess the requisite funding to satisfy the contracts, and in
particular the guarantee, in or about July 2008, at the instruction of Mr. Lynch, 1
submitted a proposal to the Tourism Enhancement Fund (hereinafter referred to
as “TEF") to see if TEF was in a position to provide the requisite guarantees.
Unfortunately, I cannot locate a copy of this said proposal. However, subsequent
to the submission of the proposal, the Board of TEF agreed to provide the

requisite guarantees in the form of letters of credit.

The contracts were thereafter submitted to the Permanent Secretary of the
Ministry of Tourism for the purpose of obtaining approval of Cabinet and the

16
agreements were subsequently executed.”

Minister Edmund Bartlett, in his sworn response to the OCG’s Requisition, which was
dated 2009 July 8, and in particular regard to the extent of his knowledge of the

American Airlines Air-lift Guarantee Deal, indicated that:

“In or between December 2007 and January 2008, American Airlines (AA)
indicated its intention to severely decrease the number of its flights to the
Caribbean, including Jamaica. The global climate as at that time was that the
price of oil had started to increase at an alarming rate, thus resulting in a higher

cost of airline tickets and less persons travelling.

Such a decision by AA would have had a devastating effect on the tourism
industry in Jamaica spawning a domino effect: less patrons would result in less
rooms being occupied, which would result in hotels struggling to stay afloat and
the redundancy of employees. Moreover Jamaica, and in particular Montego Bay,
in the recent year was faced with the opening up of two thousand (2,000) new
hotel rooms, in addition to the already existing one thousand (1,000) rooms. It

was imperative that these rooms were filled with patrons.

1% Letter which was dated 2009 July 8, from Mr. Lionel Reid, in response to the OCG’s Requisition.
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Based on AA’s pronouncement fto reduce its flights to Jamaica, I spoke to Mr.
John Lynch, the Chairman of Jamaica Vacations Limited (JAMVAC), and it was
decided that it was imperative to take some form of action with a legacy carrier to
ensure that Jamaica continued to enjoy a steady flow of patrons to the island. For
the past thirty years, AA has been the largest airline to service the Caribbean.
Thirty-eight million travelers pass through their hubs in Miami, Dallas, and

Chicago each year. Accordingly, it was agreed that Mr. Lynch would approach

AA, namely Mr. Peter Dolora, Vice President of AA for Latin America, to see if
Jamaica could negotiate more AA flishts to the island, which he did. (OCG

Emphasis)

On or about March 22, 2008, a meeting was held in Miami between Mr. Dolora,
Mr. Gary Alfson of AA., Mr. John Lynch and myself with the purpose of trying to
ensure AA’s continued travel to Jamaica. At the meeting, negotiations commenced
with regard to establishing more flights to Jamaica from AA’s major hubs, those
being Dallas, Miami, and Chicago. At the conclusion of this meeting, AA agreed
to send Mr. Lynch a draft agreement for consideration by the relevant parties.
Subsequent to the said meeting, Mr. Lynch and Mr. Lionel Reid, Executive
Directors of JAMVAC, handled all future negotiations.

In or about early May 2008, Mr. Lynch indicated to me that it would be possible
to secure an arrangement with AA which would guarantee a certain number of
Sflights from AA’s hubs at Miami, Chicago, and Dallas, however AA required a
guarantee in the sum of USS$1,500,000.00 for each hub, totalling
US$4,500,000.00. It should be noted that AA has similar deals with St. Lucia,
Antigua, St. Kitts, Bermuda, and Aruba, to which similar guarantees were
required. Mr. Lynch further indicated that neither the Jamaica Tourist Board nor
JAMVAC, were in a position financially to supply the requisite guarantees and

that assistance would be required in securing the same.
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As a result of this discussion, I wrote a letter dated May 13, 2008 to the Prime
Minister, the Honourable Mr. Bruce Golding O.N., indicating the need for the
guarantees. The Prime Minister verbally responded to me indicating that I should
seek the assistance of the Ministry of Finance. Accordingly, Mr. Lynch wrote to
the Honourable Mr. Audley Shaw, Minister of Finance, requesting the said
guarantees. By letter dated June 10, 2008, Minister Shaw indicated that the
Ministry of Finance could not provide the requisite guarantees. It is unknown as

to why the Ministry of Finance did not provide such guarantees.

In the early part of July, 2008, I verbally approached the Chairman of the
Tourism Enhancement Fund (TEF) and indicated that JAMVAC would be
approaching TEF to determine whether it, TEF, was in a position to assist with
providing the requisite guarantees, as per TEF’s mandate. TEF is funded by a
USS810 assessment fee on ticket of each tourist each tourist [sic] arriving in
Jamaica. Thus given the nature of the agreement with AA, TEF would be a direct
beneficiary of the said agreements. JAMVAC approached TEF for the funding
and subsequently the Board of TEF agreed to provide the requisite guarantees in
the form of letters of credit.

Sometime thereafter, Mr. Lynch and Mr. Lionel Reid submitted the proposed
contracts with AA to the Permanent Secretary of the Ministry of Tourism for the
purpose that I seek the approval of Cabinet. The agreements were subsequently

17
executed.”

Further, the OCG, in its written Requisition, which was dated 2009 July 7, asked Mr.
Anthony King, Regional Director, Airline and Tour Operator, JTB, the following

question:

'7 Letter which was dated 2009 July 8, from Minister Edmund Bartlett, in response to the OCG’s
Requisition.
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“What is the extent of your knowledge of the American Airlines Air-Lift Guarantee Deal?

Please provide a comprehensive statement to this question.”*

Mr. Anthony King, in his sworn response to the OCG’s Requisition, which was dated
2009 July 21, indicated that:

“I was informed by the Chairman and the Director of Tourism John Lynch by a
phone call that because of high demand for air seats, (before the economic fallout
worldwide, about September of 2008, I believe), that he will be talking to
American Airlines about airlift. American Airlines I read, and it was confirmed
by the JIB Chairman, was losing millions of dollars because of high price of fuel
and was cutting air service to international and domestic destinations and

Jamaica was included.

What I learned later was American Airlines had proposed to the destinations that
were to be affected by the cutback that the destination would have to guarantee
the shortfall of a set operational revenue levels of each flight, if the destination

wanted American Airlines to fly the route.

1 did not know that the JTB/JAMVAC or any other Jamaica government agency
had entered into an agreement with American Airlines until there was an outcry
in the media that JAMVAC had done so and Mr. Pennicook of Air Jamaica
objected to it.

To date I have not seen or read the details of the contract and up to the time of

iy . 19
writing this response have not seen the contract.”

¥ The OCG’s formal Requisition which was dated 2009 July 7, to Mr. Anthony King, Regional Director,
Airline and Tour Operator, JTB.
' Letter which was dated 2009 July 21, from Mr. Anthony King, in response to the OCG’s Requisition.
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The OCG was also supplied with the following documentation, infer alia, with regard to

the genesis of the AA/JJAMVAC Air Service Agreements:

1. A letter which was dated 2008 May 13, from Minister Edmund Bartlett to the Prime
Minister, the Hon. Bruce Golding, as evidence regarding the genesis of the Air

Service Agreements. The referenced letter stated, infer alia, as follows:

“Further to discussions this morning regarding the captioned matter, we submit
herewith the programme need for American Airlines out of Dallas, Chicago and
Miami. Please note also the attachment with request for seat support from

European carriers.

The request from American Airlines is predicated on a Letter of Credit for US$4.5
million which may remain unused, but has to be committed. For example, a
similar case obtain last year with LTU when only a portion of the funds

committed was actually utilized.

1t is imperative that we sign off on these commitments by the latest Monday, May
19" failure of which we will lose the option of these rotations into our market

resulting in horrendous fall out in visitor arrivals for 2008.

Our 2008/09 budget allows us to spend approximately US$2.5 million on seat
support. Based on the request outlined in the attached tables for American
Airlines and the European carriers, JAMVAC would need an additional US$4.5

million immediately.”’

2. An email, which was dated 2008 June 4, from Mr. John Lynch, Chairman of the
Board, JAMVAC, to the Minister of Finance and the Public Service (MOFPS), the
Hon. Audley Shaw.

** Letter which was dated 2008 May 13, from Minister Edmund Bartlett to Prime Minister Bruce Golding.
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It must be recalled that in his sworn response to the OCG’s Requisition, Mr. Lynch
indicated that “...7 wrote to the Honourable Mr. Audley Shaw, Minister of Finance,

requesting the said guarantees.

The referenced email was provided to the OCG by Mr. John Lynch, in his sworn
response to the OCG, and stated as follows:

“I refer to previous discussions with you concerning the need for additional
airlift to satisfy the increased demand for the coming winter season 2008/09.
Perhaps you will recall that I had informed you that in order to maintain a 75%
hotel room occupancy, we need an additional 120,000 seats, bearing in mind the

increased room inventory which comes on stream later this year.

As you know, we have been having discussions with American Airlines. These
discussions have promise of success. Subject to the Jamaica Tourist Board
providing adequate guarantee, American Airlines is prepared to increase their

service to Jamaica from three gateways, as follows:

Five flights out of Miami
Seven flights out of Dallas
Five flights out of Chicago

This is against the background of reducing service to other Caribbean

destinations. We are in the fortunate position which we find ourselves because

we_are_the first out of the box with a proposal to American_airlines. (OCG

Emphasis) However, as a condition precedent to coming into effect of this
arrangement of increased service, American Airlines would like to have a

guarantee from the Jamaica Tourist Board of US$1.5 million per gateway.
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The service is scheduled to come into effect November 2008 and run through
April 2009. The preferred guarantee would be by way of bank guarantee, or an
irrevocable letter of credit from a recognized financial institution. However, the
Jamaica Tourist Board is not in a position to provide such a guarantee, as
commercial banks would want to have an asset-backed guarantee from the Board

before they would issue such a financial instrument.

We therefore believe that, if you would issue to the Jamaica Tourist Board a
comfort letter or a letter of commitment for the total amount of US$4.5 million,
the Board would be empowered to issue a letter of commitment to American

Airlines in equal amount.

1t is our firm belief that a call on this letter of commitment is a remote possibility,
as the flights, would be monitored by a senior officer of the Board to ensure that
no risk is incurred. In the unlikely event of this happening, adjustments would be

made to the arrangements so that the risk is not incurred....”'

3. A letter which was dated 2008 June 10, from Minister Audley Shaw, MOFPS, to
Minister Edmund Bartlett, MOT. The referenced letter was provided to the OCG by
Mr. John Lynch, in his sworn response to the OCG, and was captioned “Commitment
of US$4.5 million for Airlift/Seat Risk Support to Flights to Jamaica”. The letter

stated as follows:

“With regards to the captioned subject, I advise that you provide American

Airlines with the commitment predicated against your existing Budget.

On the understanding that you monitor the programme carefully so as to minimize

expenditure on seat support, the Ministry of Finance and the Public Service will

! An email, which was dated 2008 June 4, from Mr. John Lynch, Chairman, JAMVAC to the Minister of
Finance and the Public Service (MOFPS), Hon. Audley Shaw.
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support the seat support request and undertakes to include such additional

expenditure in the First Supplementary Estimates 2008/09.”*

4. A second letter, which was dated 2008 June 10, from Minister Audley Shaw,
MOFPS, to Minister Edmund Bartlett, MOT. The referenced letter was provided to
the OCG by Mr. John Lynch, in his sworn response to the OCG, and was captioned
“Commitment of US84.5 million for Airlift/Seat Risk Support to Flights to Jamaica™.

The letter stated as follows:

“With regards to the captioned subject, I advise that you provide American

Airlines with the commitment predicated against your existing Budget.

On the understanding that you monitor the programme carefully so as to minimize
expenditure on seat support, the Ministry of Finance and the Public Service will
support the seat support request and undertakes to include such additional
expenditure in the First Supplementary Fstimates subject to the approval of

Cabinet and Parliament.”*

5. A letter which was dated 2008 June 12, from Mr. John Lynch, Chairman of
JAMVAC, to Mr. Peter Dolara, Senior Vice President of AA (Miami, Caribbean and
Latin America), and which was captioned, “Additional [Flights from
Chicago/Dallas/Miami to Montego Period: November 2008 to November 2009”. The

referenced letter indicated as follows:

“I refer to our several discussions regarding the subject at caption and I now

write to confirm that the Board of Directors of Jamaica Vacations Limited

22 A letter which was dated 2008 June 10, from Minister Audley Shaw, MOFPS, wrote to Minister Edmund
Bartlett, MOT
3 A letter which was dated 2008 June 10, from Minister Audley Shaw, MOFPS, wrote to Minister Edmund
Bartlett, MOT
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(JAMVAC) has approved a proposal to provide American Airlines with their
letter of undertaking to pay for the shortfall in net revenues (if any) for additional
seats flown out of the gateways mentioned above to Montego Bay amounts not

exceeding US$1.5 Million Dollar (US$1,500,000.00) per gateway for the period:

-Chicago to Montego Bay-5 flights weekly
-Dallas to Montego Bay- 7 flights weekly
-Miami to Montego Bay-7 flights weekly

As you may know Jamaica Vacations Limited is wholly owned by the
Government of Jamaica. Accordingly a commitment of this nature requires the
approval of the Cabinet. In this regard, I am to inform you that a Submission
has been forwarded to the Cabinet and we feel confident that we will have their
approval when the Cabinet meets on Monday, 16" June 2008. This will enable

me to give you final confirmation no later than Tuesday, 17" June, 2008....”"**

(OCG Emphasis)

6. The Extract from the Minutes of JAMVAC’s Board Meeting which was held on 2008
June 18, also made mention of the Airlift Agreements. The Minutes stated, infer alia,
as follows:

“The Chairman described the current status of the airlines industry as being
tantamount to madness. He noted that Continental Airlines has announced 3,000
job cuts with the possibility of another 10,000 jobs to go, together with cities that

will be without service.

With fuel costs spiraling to US $130 per barrel, the real costs to airlines could be
as much as US$160- an added USS$30 incurred for the extra fuel refining

4 A letter which was dated 2008 June 12, from Mr. John Lynch, Chairman of JAMVAC, to Mr. Peter
Dolara, Senior Vice President of AA (Miami, Caribbean and Latin America).
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processing required by airlines resulting in fuel cost accounting for movements

from 18%-39% of an airline costs.

Realizing the current trend in the airlines industry, JAMVAC sought to engage
American Airlines in dialogue regarding the provision of additional airlift/seats

to Jamaica at an exposure of US$4.5 Million.

JAMVAC through the Ministry of Tourism has been able to secure a Letter of
Comfort from the Minister of Finance, which in essence agrees to cover the costs

of US84.5 Million should it be called upon for payment.

The purported agreement with American Airlines will see
o 7 addition flights weekly out of Miami terminating in Montego Bay
commencing in November 2008
o 5 weekly flights out of Chicago- Sunday, Monday, Thursday, Friday &
Saturday- commencing in February 2009

o Daily flights from Dallas-commencing November 2008

It was however noted that whilst the Letter of Comfort has held good thus far, AA

seemingly preferred security was a Letter of Credit.

The Chairman noted it would be of utmost importance that JAMVAC/JTB

monitors daily the movements out of the respective gateways. (OCG Emphasis)

Mrs. Dwyer Suggested that with plans to have AA flying out of the Dallas gateway
JTB could explore the possibilities of putting some fund...

Mprs. Evelyn Smith deflecting back to the AA deal noted that following on the

request for support sent via round robin —approval for which she dissented-and

the fact that AA was now requesting Letter of Credit, sought clarity on the new

scenario. (OCG Emphasis)
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It was noted that should the Letter of Credit be the requisite security then this
would have to be provided by the government. It was again pointed out that the
agreement with AA had been brokered on a Letter of Comfort provided by the
Ministry of Finance, it was envisaged that there should not be a problem in

settling with AA if called on to pay.

Mrs. Smith further indicated that if the decision to go forward with the
arrangement with AA was predicated on a Ministry of Finance Comfort Letter,
then it should be noted that based on the Minister of Tourism’s confirmation that
he had received a Letter of Comfort from the Ministry of Finance agreeing to
make good the JAMVAC’s exposure of US$4.5 Million, if called upon to pay, the
Board granted its approval the proposed agreement between JAMVAC and

American Airlines. Again Mrs. Smith noted for the record her disapproval.

The Chairman assured the Board that the Comfort Letter was in fact secured as
the Permanent Secretary has been involved in the process and that a submission

had been made to Cabinet on Monday of this week.

Following on request made, the Chairman agreed to circulate a copy of the letter

1o the Board members.

Tabled at the meeting was a letter from the Chairman dated 2008 June 12 to Mr.
Peter Dolara, American Airlines, indicating that the proposed agreement was
subjected to governmental approval, which he was confident would be obtained at
the Cabinet sitting on Monday June 16, 2008 following which he would be in a

position to give a commitment on June 17, 2008.

It was further noted that with the anticipated 3,000 additional room stock coming

on stream it was decisive that quality airlift be secured.
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Mr. Reid informed that since the airing of the proposed arrangement, much
sentiment had been voiced that if any airline should be privy to such support, then

it should be Air Jamaica.

The meeting took cognizance that much of the dissenting voices to the proposed
agreement were as a result of lack of understanding of what was being done,

which could be tied back to how the arguments were put forward.

The Chairman in response to queries raised as to whether the US$4.5 Million
would be payable to AA whether their flights were full or not, stated that AA was
not after the money, but was more fixated on accepted load factors, with their

flexibility this can be achieved

It was agreed that following on completion of the agreement, a status report

would be submitted to the meeting...””

7. A Memorandum, dated 2008 July 7, from Mr. Lionel Reid, Executive Director of
JAMVAC, which was addressed to the Minister of Tourism, the Hon. Edmund
Bartlett, and which was copied to Mrs. Jennifer Griffith, Permanent Secretary, MOT
and Mr. John Lynch, Chairman, JAMVAC.

The Memorandum, which gave an account of a meeting which was held with AA,
regarding the Air Service Agreements, was submitted to the OCG by Mr. Lionel

Reid, in his sworn response to the OCG.

The Memorandum reported that persons present at the meeting were Mr. Peter
Dolara, Senior Vice President, AA, Mr. Gary Alfson, representing AA, Mr. John
Lynch, Chairman, JAMVAC and Mr. Lionel Reid, Executive Director, JAMVAC.

Below is a verbatim extract of the 2008 July 7 Memorandum:

** The Extract from the Minutes of JAMVAC’s Board Meeting which was held on 2008 June 18.
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“The meeting commenced with Mr. Dolara’s brief outline of the Airline’s position
Jor the near future as it relates to Jamaica. He said that as of September 3, 2008,
American Airlines will retire several of its aircrafts that are not presently

considered to be fuel efficient.

As a result many routes now being flown both domestic and international will be
discontinued or suffer reduced flight frequencies. The Caribbean will be severely

affected as some routes are at best marginal.

Jamaica enjoys non-stop service from three (3) American gateways namely:

Kennedy Airport, Dallas/Forth Worth and Miami into Montego Bay.

At present New York /Montego Bay has daily service using an Air Bus with 267

seqrs.
On this matter, Mr. Dolara pointed out that as of September 3, three of those
flights will be removed. The remaining four (4) flights per week will be down-

graded to a 737-800 with 188 seats.

Updates on Flights

Dallas - Commencing September 3, the five (5) flights per week from this gateway
will be reduced to zero flights per week. However, because of Jamaica’s
initiative one flight per week will be reinstated. This will run to November 2,
2008 by which time it is hoped that the proposed agreement will come into effect,
we will then have five (5) flights per week.

Miami - Now serves Montego Bay with two (2) daily flights using an Air Bus with
267. As of September 3, the aircraft will be downgraded from 267 to 188 seats.
The two (2) daily flights will remain.
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Chicago - American Airlines does not presently operate non-stop service between

Chicago and Montego Bay. From the discussion please note the following:

Dallas-September 3,- November 1, one flights [sic] per week 148 seats per flight
November 2-Decemeber 17, 5 flights per week-148 seats for each flight
December8-April 17, 2009, 7 flights per week 148 seats per flight

April 18-November 1, 2009, 5 flights per week 148 seats per flight

Chicago- Commencing January 30, 2009, there will be five (5) flights per week
using a 737 with 148 seats. By mutual consent, this service can start sooner.
This decision has to be made now as they are in the process of repositioning their

: 26
aircraft....”

8. An Addendum to the report on the meeting with AA which was appended to the
Memorandum that was dated 2008 July 7, and which was sent from Mr. Lionel Reid,
Executive Director of JAMVAC to the Hon. Edmund Bartlett, and copied to Mrs.
Jennifer Griffith, Permanent Secretary in the MOT and Mr. John Lynch, Chairman of
JAMVAC.

This document, which was submitted to the OCG by Mr. Lionel Reid, in his sworn
response to the OCG, provided a justification for entering into the Air Service

Agreements. The document indicated that:

“The reason for identifying American Airlines for providing us with additional

airlift at this time is because of their coast to coast deep penetration into the

American Markets. Also because of their ability to connect with international

flishts from South America, United Kingdom, the Far East, and Continental

** Memorandum dated 2008 July 7, from Minister of Tourism, Edmund Bartlett to Lionel Reid, Executive
Director of JAMVAC copied to Mrs. Jennifer Griffith, Permanent Secretary, Ministry of Tourism and Mr.
John Lynch, Chairman, JAMVAC.
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Europe. They are perhaps our best hope of attracting attention from some of

our emerging markets. They for example have a flisht from Moscow to

Chicago. This could be an opening into that market. (OCG) Emphasis)

We understand that over Twenty Million (20) passengers pass through their
Miami hub in 2007 and roughly Forty Million (40) came through their Dallas
hub. They have enormous feed into these hubs from behind the gateways that will

connect to their flights to Montego Bay.

To benefit from this extensive market reach Jamaica should do joint promotions
with the airline while increasing our cable advertising in those areas that will

feed into the hubs.

In this regard, we are in discussion with the Hotel Sector about a Barter

Programme which would see us bartering empty rooms for advertising...”’

9. A letter, dated 2008 July 7, from Mr. John Lynch, Chairman of JAMVAC, which was
written to Mr. Peter Dolara, Senior Vice President, AA, and which was entitled “Re:
Air Service Agreement Dallas/Forth Worth-MBJ-Chicago-MBJ-Miami-MB.J”. The

referenced letter indicated, inter alia, that:

“Further to our several discussions regarding the above, I write to confirm that
the arrangements contained in the Contracts have been approved. The mechanism
for establishing the required Letters of Credit is now being worked out with our
Bankers and we confidently expect to have them in place within the next fourteen

(14) days. Until then I ask for your indulgence.

*” An Addendum to the Memorandum dated 2008 July 7, which was sent from Lionel Reid, Executive
Director of JAMVAC to Hon. Edmund Bartlett, and copied to Mrs. Jennifer Griffith, Permanent Secretary,
MOT and Mr. John Lynch, Chairman of JAMVAC.
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I thank you for taking the time meet with Mr. Lionel Reid, Executive Director of
Jamaica Vacations Limited and myself when we visited your offices last Thursday.
Without your help and understanding these arrangements would not have been
possible. For your constant support of the Caribbean in general and Jamaica in

particular you have earned our eternal gratitude and respect.

10. A letter which was dated 2008 July 17, from the Minister of Tourism, the Hon.
Edmund Bartlett to the Minister of Finance and the Public Service, the Hon. Audley

Shaw, which stated, infer alia, as follows:

“Over the past weeks, The Ministry of Tourism has been working along with
JAMVAC in pursuing discussions with a number of airline representatives with a
view to increasing airlift into Jamaica from strategic gateways in the United

States. The primary objectives are:

1. To support Jamaica’s “Drive for five-five million visitors in five years”

2. To fill the additional rooms that have been introduced into Jamaica as a
result of recent investments in the tourism sector.

3. To militate against the potential fall out in air seat availability as a result

of a downturn in the airline industry.

American Airlines (AA) has agreed to add additional flights from three
gateways in North America namely Chicago Ohare, Dallas Forth Worth and
Miami. This could result in an annual increase in excess of one hundred
thousand visitor arrivals. The resulting increase in revenue to TEF is

anticipated at approximately USS IM.

2 A letter which was dated 2008 July 7, from Mr. John Lynch, Chairman, JAMVAC to Mr. Peter Dolara,
AA.
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The airline however has stipulated a minimum revenue requirement and has
insisted on the provision of letters of credit to compensate for any loss of
income. In order to establish the “Air Service Agreement” we are required to

provide three letters of credit, each in the amount of US1.5 M on the following

conditions:

Instrument: Irrevocable and unconditional letter of credit
Amount: US84.5M (3x$1.5M)

Tenure: July 22, 2008-Decemeber 18, 2009
Beneficiary: American Airlines Incorporated

Issuing Bank:  National Commercial Bank Ltd.

Collateral: Hypothecated G.O.J. Repurchase Agreement

The Jamaica Tourist Board will embark on a comprehensive marketing

programme to support the introduction of these new flights. Marketing

activities will take place in areas surrounding the gateways as well as other

source markets which link into these hubs. (OCG Emphasis)

We are requesting approval from the Ministry of Finance and the Public
Service for funds to be guaranteed through the Tourism Enhancement Fund
and have enclosed a copy of the proposed agreement as well as the required
Jormat of the letter of credit for your perusal. We hope fto finalize the
agreement by the latest Tuesday, July 22, 2008 and would therefore

appreciate you giving this matter your urgent attention.” >’

11. A letter which was dated 2008 July 18, that was sent via email from Mr. lan Neita,
Executive Director, TEF, to the Board Members of the TEF. The letter stated, infer

alia, that:

** Letter dated 2008 July 17, from the Minister of Tourism, Hon. Edmund Bartlett to Minister of Finance
and the Public Service, Audley Shaw.
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“The Minister has been having discussions with American Airlines (AA) which
has resulted in an agreement by AA to add additional flights from three gateways
in North America namely: Chicago O Hare, Dallas, Fort Worth and Miami. This
could result in an annual increase of 100,000 visitors from all over the world
connecting through these three huge gateways. The resulting increase in revenue
to TEF would be USS1m. In order to establish this Air Service Agreement letters

. 30
of credit are necessary.”

12. An extract from the draft Minutes of the Project Sub Committee Meeting of the TEF
Board of Directors, which was held on 2008 July 23. Same was provided to the OCG
by Mrs. Jennifer Griffith, in her sworn response to the OCG, which was dated 2009
June 18. The referenced Minutes had the caption: “Guarantee for the Agreement

between JAMVAC and American Airlines”, and indicated, inter alia, as follows:

“Mr. Neita made reference to the JAMVAC/American Airlines Air Service
Agreement that was forwarded to the Committee prior to the meeting. He noted
that a guarantee was required from JAMVAC by American Airlines, however, due
to financial constraints, TEF was asked to provide the guarantee. He cited that
there was support for the initiative to secure additional airlift in to [sic] island,
however, he stated that the Committee should be cognizant of the fact that if the
guarantee is called upon at the end of the Agreement, it would represent a
significant portion of the Fund. He further recommended to the Committee that in
order to militate against another request being made of TEF, a letter should be
written to JAMVAC advising them that TEF could not afford to stand another

guarantee as the Fund would be unable to sustain such a request... '

3 Letter which was dated 2008 July 18, that was sent via an email from Mr. lan Neita, Executive Director,
TEF to the Board Members of the TEF.

3! An extract from the draft Minutes of the Project Sub Committee Meeting, which was held on 2008 July
23
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13. In the draft Minutes of the TEF Board Meeting, which was dated 2008 July 23, that
was provided to the OCG by Mr. Dyer, in his sworn response to the OCG, it was
indicated that Mr. Neita“...cited that the JAMVAC/American Airlines Agreement
originated from the fact that it was felt that there is a shortage of airlift in to the
island what with [sic] the additional hotels rooms being constructed. He continued
by stating that it was important for the Board members to understand the risk

involved in putting forward the guarantee for this agreement....The Board agreed to

approve the gsuarantee pending a marketing plan being presented and an internal

audit system set up to monitor the flights on a daily basis. (OCG Emphasis) Mrs.

MecLaren enquired whether the proper procurement procedures were followed with
respect to this Agreement and opined that, that should have definitely been done. The
Board agreed that TEF would provide the guarantee for the Agreement. Of note, two

Directors abstained from voting, Mr. Tomlin Scarlett and Mrs. Pamella McLaren. *

32 An extract from the draft Minutes of the TEF Board Meeting, which was held on 2008 July 23.
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American Airline’s Account of the Airlift Guarantee Deal

By way of Letters of Invitation, which were dated 2009 June 1, the OCG wrote to Mr.
Peter Dolara, Senior Vice President, Miami, Caribbean and Latin America, and Mr.
Walter J. Aue, Vice President, Capacity and Planning, AA, indicating, infer alia, as

follows:

“As we believe that your assistance and cooperation can contribute to the
successful conduct of this Investigation, and in recognition of the fact that
American Airlines, Inc. is one of the key players in the Air Service Agreements,
we have deemed it prudent, and a fundamental principle of natural justice, to
extend an invitation to you to provide the OCG with a formal statement and/or
information in regard to the circumstances surrounding the consummation of the

. . 33
Air Service Agreements.”

In response to the OCG’s Letter of Invitation, Mr. Gary Alfson, Specialist Marketing
Development, AA., wrote to the OCG, by way of a letter which was dated 2009 July 8,

advising, inter alia, that:

“American Airlines was approached last year, as early as April, by Lionel Reid,

the Executive Director of Jamaica Vacations Limited, and John Lynch,

Director of Tourism and Chairman of the Jamaica Tourist Board, concerning

the possibility of American Airlines adding additional service to Jamaica. (OCG

Emphasis) Mr. Reid and Mr. Lynch were concerned that American Airlines would
be reducing service to Jamaica because of weak demand. They were also
concerned that decreased air service to Jamaica would adversely affect the
tourism industry in Jamaica. Mr. Reid and Mr. Lynch expressed the desire of the

tourism industry in Jamaica to keep sufficient air service to minimize any adverse

> OCG’s Letter of Invitation, which was dated 2009 June 1, to AA.
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impact on the industry and those employed directly or indirectly by the industry in

Jamaica.

Mr. Reid and Mr. Lynch wanted American Airlines to add new service to Jamaica
from Chicago O’Hare International Airport (ORD), continue service from
Dallas/Fort Worth International Airport (DFW), and add an additional flight
from Miami International Airport (MIA). After protracted discussions with Mr.
Reid and Mr. Lynch, American Airlines agreed to add service from ORD,
continue service from DFW, and add one additional flight from MIA. I was the
principal negotiator on behalf of American Airlines, and was involved in the
preparation of the Agreements. Most, if not all, of my contacts on the Jamaica
Vacations side, were with Mr. Reid, who I assume was the principal negotiator

Jfor Jamaica Vacations.

As you know, the negotiations resulted in three separate agreements between

American Airlines and Jamaica Vacations. (OCG Emphasis) These types of

agreements are not unusual in the airline industry or in the Caribbean. While the
exact terms of the agreements vary, American Airlines has similar agreements

with several other countries in the area.

Since the Agreements became effective, I have stayed in contact with Mr. Reid
and Mr. Lynch and I have given them bi-weekly updates for all three routes.
Because the bookings were poor early on for the new service from ORD and the
service from DFW, American, at the request of Mr. Reid and Mr. Lynch, agreed
to amend both of those Agreements. The Amendment to the ORD Air Service
Agreement changed the proposed flight schedule from five weekly flights from
January 31, 2009 to January 30, 2010, to twice weekly service from January 31,
2009 to April 6, 2009. American Airlines also agreed to amend the DFW Air
Service Agreement. Although it was not obligated to agree to any amendments,
American Airlines agreed to the amendments with no penalties or additional

charges. Because of the Amendment to the ORD Air Service Agreement, that
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Agreement terminated on April 6, 2009 with a revenue excess instead of a
possible revenue shortfall had the Agreement continued through February 28,

2010, the original termination date.

In addition, the three original Agreements were separate agreements.
Consequently, a revenue excess from one agreement would not offset a revenue
shortfall from a different agreement. American Airlines also volunteered to
combine all three agreements in calculating the revenue excess or shortfall. The
result is that Jamaica Vacations will be able to offset any moneys owing
American Airlines under one of the agreements using the revenue excess from
another agreement. For example, the revenue excess from the ORD Agreement is
now available to offset any revenue shortfall from the DFW or MIA Agreements.
This was not an option under the original Agreements and should lessen the

34
chances of a revenue shortfall.”

Based upon the foregoing, the OCG found that the Agreements were considered by
JAMVAC after it was found that AA was planning to discontinue several scheduled
flights to Jamaica and that there was a perceived need for additional airlift to satisfy the

demand which was created by the increase in room stock.

It was also noted by representatives of JAMVAC that AA is one of the largest carriers in
the Caribbean and it covers several routes around the world. As such, AA’s extensive
access to gateways worldwide was the main reason that it was approached as a suitable

carrier for the Airlift Guarantee Agreements.

Further, it was also noted that other countries were also forming similar agreements with
AA and, as such, it was imperative that Jamaica initiated similar agreements to save the

tourism industry from the possible effects of flight reductions.

** Letter to the OCG which was dated 2009 July 8, from Mr. Gary Alfson, Specialist, Marketing
Development, American Airlines, Inc.
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It should be noted that the decision to approve the funds for the Air Service Agreements
was made at the TEF Board meeting which was held on 2008 July 23. Of import is the
fact that two Directors recused themselves from the voting process and one of the said
Directors raised concerns about whether the proper procurement procedures were

followed.

Based upon the arguments which have been put forward by the members of the TEF and
JAMVAC who were involved in the referenced Air-lift Guarantee Agreements, the OCG
found that it was believed that there were many potential benefits to be derived from such
a ‘Deal’ as it could (a) result in an increase in the number of visitors to the island, and (b)

possibly prevent the elimination of a number of jobs especially in the Tourism Industry.

Further, it should be noted that Mrs. Jennifer Griffith, Permanent Secretary, MOT, in her
response to the OCG’s Requisition that was dated 2008 September 17, indicated that this

13

deal was initiated after “...JAMVAC in pursuit of its primary objectives and core

function accepted a verbal, unsolicited proposal from American Airlines to provide

additional service from three (3) gateways in the United States of America.” (OCG

Emphasis)

However, Mrs. Griffith’s assertion is contrary to the accounts which were given by other
respondents, as all the other respondents indicated that JAMVAC approached AA

regarding the referenced Agreements.

In regard to the noted discrepancy, it is instructive to note that the OCG, in its

Requisition, which was dated 2009 May 27, asked Mrs. Griffith the following question:

“The Ministry of Tourism, in an Executive Summary of the Genesis of the Air Service
Agreements between Jamaica Vacations and American Airlines, which was submitted to
the OCG, under cover of letter dated September 17, 2008, asserted, inter alia, that,

“LJAMVAC in pursuit of its primary objectives and core function accepted a verbal,
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unsolicited proposal from American Airlines to provide additional service from three (3)

gateways in the United States of America.”

Please answer the following questions and, where possible, provide documentary

evidence in support of any assertions made.

.

7.

.

Please indicate the date on which the verbal, unsolicited proposal was
received from American Airlines;

Please state the name(s) of the representative(s) of American Airlines who
presented the verbal unsolicited proposal;

Please state the name(s) of the Government of Jamaica representative(s)
to whom the verbal, unsolicited proposal was presented;

Please provide full particulars of the circumstances, inclusive of location,
under which the verbal, unsolicited proposal was initially presented by
and to all parties;

Was the unsolicited proposal ever reduced to writing? If yes, please

indicate the date on which this was done and provide a copy of same.”

In her sworn response to the OCG’s Requisition, which was dated 2009 June 18, Mrs.

Griffith stated as follows:

“I do not know. Iwas advised by Mr. John Lynch, Chairman of JAMVAC that this was a

verbal, unsolicited proposal from American Airlines.

.

7.

.

1 do not know
Mpr. Lynch advised me of the proposal.
1 do not know

I do not know ¢

> OCG’s Requisition which was dated 2009 May 27 to Mrs. Jennifer Griffith, Permanent Secretary, MOT.
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The statement from Mrs. Griffith contradicts that which was provided by Mr. John Lynch
is his sworn statement to the OCG which was dated 2009 July 16. Similarly, Mr. Gary
Alfson, Specialist Marketing Development, AA, has also asserted that AA was in fact
approached by Mr. Lynch and Mr. Lionel Reid.

In point of fact, Mr. John Lynch, in his sworn response to the OCG, which was dated

2009 July 16, indicated that “There was no verbal unsolicited proposal from AA. 1
37

approached AA ...

3¢ Letter which was dated 2009 June 18, from Mrs. Jennifer Griffith, in Response to the OCG’s
Requisition.
3" Letter from Mr. John Lynch, which was dated 2009 July 16, in response to the OCG’s Requisition.
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The Attorney General’s Comments on the Air Service Agreements

It is instructive to note that before the Air Service Agreements were signed, draft copies
of the Agreements were submitted to JAMVAC regarding the proposed arrangements.
These Agreements were subsequently sent to the Attorney General’s Chambers for

review.

In a letter which was dated 2008 July 9, that was addressed to Senator the Honourable
Dorothy C. Lightbourne, Minister of Justice and Attorney General, from Mr. Lionel Reid,
Executive Director, JAMVAC, it was indicated that:

“Jamaica Vacations Limited (JAMVAC) has been charged by the Minister of
Tourism with the responsibility of ensuring that there are adequate air seats to
satisfy the needs of existing and future hotels. In pursuit of this objective JamVac
is seeking to enter into contractual arrangements with various airlines who will

provide charter as well as scheduled air service into Montego Bay.

One such negotiated arrangement is with American Airlines to provide additional
service from Chicago, Dallas/Fort Worth and Miami. The enclosed Contracts

recite the terms and conditions under which AA will provide the service.

We should appreciate if you would let us have your comments as early as
possible. They have given us a time window of fourteen (14) days from the 8" of
July in which to sign and return these Contracts. Kindly therefore treat the matter

as one of great urgency as we can not afford to lose this opportunity.””°

¥ Letter which was dated 2008 July 9, that was addressed to Senator Honourable Dorothy C. Lightbourne,
Minister of Justice and Attorney General, from Mr. Lionel Reid, Executive Director, JAMVAC. (See
Appendix III)
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In response to this letter, the Assistant Attorney General, Ms. Chenee Riley, in a letter
which was dated 2008 July 22, wrote to JAMVAC outlining her comments regarding the

proposed agreements.

In regard to the comments from the Attorney General’s Chambers, Mr. Lionel Reid
submitted a letter which was dated 2008 July 24, that was addressed to Mr. John Lynch,
regarding the foregoing comments from the Attorney General on the Air Service

Agreements.

The referenced letter indicated as follows:

“I am forwarding to you a copy of the comments received from the Attorney
General’s Chambers on the above captioned. Based on these comments |
contacted Mr. Gary Alfson of American Airlines, who arranged a conference call

with Ms. Karen Zapata of their Dallas Headquarters.

My primary concern was the question of meeting a timeline of tomorrow’s date
(Friday, July 25) for presentation to them of Letters of Credit totaling Four
Million Five Hundred Thousand Dollars (US$4.5M), as well as the requirements
to automatically renew the Instruments for a further one year. After pointing out
the cost implications to JamVac, they agreed to look at any modification we wish
to make to the wording of the Letter of Credit. They also agreed not to enforce
the time line of July 25 and that they will accept the Letter of Credits from our
Bank. You will note that the Contracts for Dallas and Miami require the Letter of

Credits to be presented on or before November 2, 2008.

The Attorney General’s Department has recommended that Clause Three (3) of
the Letter of Credit be deleted, and the last sentence be amended to end with

“expires on December 18, 2009.”
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Mr. Alfson insists that they will not entertain any discussion on the Contract.
However, I may send him the comments. In as much as you are mainly
responsible for the coming into being of this agreement, I think you are the best
person to try to get American Airlines to take on board some of the
recommendations of our Attorney General. Please note that these
recommendations do not materially affect the commercial arrangements of the

’

agreements, so let us discuss them before you contact American Airlines.’
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Monitoring of Flights

The Hon. Audley Shaw, Minister of Finance and the Public Service, MOFPS, by way of
a letter which was dated 2008 June 10, that was addressed to the Hon. Edmund Bartlett,
Minister of Tourism (MOT), and which was captioned “Commitment of US84.5 million

Jor Airlift/Seat Risk Support on Flights to Jamaica”, stated that “With regards to the

2

captioned subject, I advise that you provide American Airlines with the commitment

predicted against your existing Budget.

On the understanding that you monitor the programme carefully so as to minimize

expenditure on seat support, the Ministry of Finance and the Public Service will support

the seat support request and undertakes to include such additional expenditure in the first

Supplementary Estimates 2008/09” (QOCG Emphasis)

The OCG found that the TEF Board of Directors supported the suggestion for the
monitoring of flights, pursuant to the Airlift Agreement. This was highlighted in the
extract from the minutes of the JAMVAC Board Meeting, which was held on 2008 June
18, in which it was stated that “7The Chairman noted that it would be of utmost
importance that JAMVAC/JTB monitors daily the movements out of the respective

540
gateways.

Additionally, it was recorded in the Minutes of the TEF Board meeting, which was held
on 2008 July 23, that “Mr. Basil Smith advised the Board that Tony King of the JIB

41

would be monitoring the flights in the interest of JAMVAC.

* Letter dated 2008 June 10, from Hon. Edmund Bartlett, Minister of Tourism to the Hon. Audley Shaw,
Minister of Finance and the Public Service.

0 Extract from Minutes of JAMVAC’s Board Meeting which was held on 2008 June 18.

! Extract from the Minutes of the TEF Board meeting which was held on 2008 July 23.
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In this regard, the OCG found that by way of a letter, which was dated 2008 October 7,
Mr. Lionel Reid informed Mr. Ian Neita that “Mr. Anthony King, Regional Manager of
the JTB will monitor the flights from the three (3) gateways. Every two weeks, he will
contact Mr. Gary Alfson of American Airlines for the load factor on each flight. The
information he receives will be sent in written form to this office and we will send you a

copy of the information as soon as received.

Rest assured that every effort will be made fto achieve the objectives of the

)
arrangements.”

Having regard to the foregoing, the OCG found that JAMVAC/TEF sought to put
mechanisms in place in order to monitor the load factor on each flight out of the

respective gateways.

In point of fact, Mr. Anthony King, in his sworn response to the OCG’s Requisition,
which was dated 2009 July 21, stated that:

“I monitor the seat utilization to measure load factor performance of US carriers
to Jamaica and when provided monitor advance booking pattern to analyze pace
of bookings to forecast trends and report to my Deputy Director Sales Donnie
Dawson and the Director of Tourism John Lynch. As a result I was asked to
provide the passenger seat utilization on American Airlines flights that JAMVAC
had guaranteed to JAMVAC’s Chairman Lionel Reid, on a monthly basis and
presently do. My monitoring of the American Airline flights does not extend
beyond this measurement and [ was not required to provide any other information
on these flights, particularly regarding revenue performance.”*

Mr. King also provided the OCG with a sample of the Monitoring Report on the flights

which he is required to monitor. According to Mr. King, the referenced Report details (a)

“2 Letter dated 2008 October 7, from Mr. Lionel Reid to Mr. Tan Neita
* Letter from Mr. Anthony King in response to the OCG’s Requisition which was dated 2009 July 21.
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capacity of the aircraft; (b) daily seats occupied for the flight for the month; and (c¢) a

total of the seats and the percentage utilization referred to as the load factor percentage.

The referenced Report detailed information in regard to the period of 2008 November to

December, and 2009 January to May.

The table below indicates the percentage of seats which were occupied monthly for the

months of 2008 November to December and 2009 January to May. This information was

extracted from the Monitoring reports which were submitted to the OCG by Mr. King.

Table showing the percentage of seats which were occupied monthly for the months

of 2008 November to December and 2009 January to May.

Guarantee Deal

Page 78 of 212

Month Flight Monthly load factor percentage
2008 November Miami 75%
2008 November Dallas Fort Worth 73%
2008 December Miami 84%
2008 December Dallas Fort Worth 78%
2009 January Miami 69%
2009 January Dallas Fort Worth 58%
2009 February Miami 82%
2009 February Dallas Fort Worth 70%
2009 February Chicago O’Hare 70%
2009 March Miami 70%
2009 March Dallas Fort Worth 76%
2009 March Chicago O’Hare 88%
2009 April Miami 95%
2009 April Dallas Fort Worth 82%
2009 April Chicago O’Hare 83%
2009 May Miami 99%
2009 May Dallas Fort Worth 97%
2009 May Chicago O’Hare 0%
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The Marketing Strategy to Support the Airlift Agreement

In an extract from the Draft Minutes of the Project Sub Committee of the TEF Board of
Directors, which was held on 2008 July 23, Mr. Neita is recorded to have posited that
“...as far as he knew there is no marketing support for the routes outlined in the contract,
however, JAMVAC would be seeking an additional US$3M from the government to assist

with their marketing efforts.”"*

It must also be noted that the extract from the Minutes of the TEF Board of Directors,
which was held on 2008 July 23, stated that “7The consensus of the Board was that a
guarantee of this nature must be supported by a detailed marketing plan, if not, the

results could be fatal. "

In the OCG Requisitions, which were dated 2009 May 27, to Mr. Lionel Reid, Executive
Director, JAMVAC, Mr. John Lynch, Chairman JAMVAC, Mrs. Jennifer Griffith,
Permanent Secretary, MOT and Minister Edmund Bartlett, Minister of Tourism, MOT,

the following question was asked:

“An extract from the Minutes of the Tourism Enhancement Fund Projects Sub-
Committee held on July 23, 2008 stated, inter alia, that “Mr. Neita informed the
Committee that as far as he knew there is no marketing support for the routes
outlined in the contract, however, JAMVAC would be seeking an addition USS3M
from the government to assist with their marketing efforts.” Please detail the
marketing strategy(ies) and/or marketing promotion(s) which have been

undertaken, to date, to complement the American Airlines Air-Lift Guarantee

* Extract from the Draft Minutes of the Project Sub Committee of the TEF Board of Directors, which was
held on 2008 July 23.
> Extract from the Draft Minutes of the Project Sub Committee of the TEF Board of Directors, which was
held on 2008 July 23.
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Deal in an effort to mitigate against any shortfall in projected visitor arrivals/

. .. . 46
load factor required to meet the minimum revenue requirements.”

In his sworn response to the OCG’s Requisition, which was dated 2009 July 16, Mr.
Reid indicated that “A marketing strategy report entitled “Six Month Public Relations
Activities for the Jamaica Tourist Board, Promoting Jamaica in Key American Airline
Markets, October 2008-March 2009 was prepared detailing the promotions that would

be undertaken by the Jamaica Tourist Board.”™’

In support of this statement, Mr. Reid also submitted the plan which was entitled: “Six
Month Public Relations Activities for the Jamaica Tourist Board- Promoting Jamaica in

Key American Airline Markets, October 2008-March 2009, Submitted by: Ruder Finn”.

This plan outlined activities which were scheduled to take place during the year, and
which would be geared towards promoting tourism in Jamaica. It also indicated events in
which the JTB would be promoting Jamaica within the United States of America and

other countries. Featured activities included television, radio and magazine promotions.

Mr. John Lynch, in his sworn response to the OCG’s Requisition, which was dated 2009
July 16, indicated that “A marketing strategy report entitled “Six Month Public Relations
Activities for the Jamaica Tourist Board, Promoting Jamaica in Key American Airline
Markets, October 2008-March 2009 was prepared detailing the promotions that would
be undertaken by the Jamaica Tourist Board. These promotions have been fully

implemented.” **(OCG Emphasis)

*© OCG Requisitions, which were dated 2009 May 27, to Mr. Lionel Reid, Executive Director, JAMVAC,
Mr. John Lynch, Chairman JAMVAC, Mrs. Jennifer Griffith, Permanent Secretary, MOT and Minister
Edmund Bartlett, Minister of Tourism, MOT.

7 Letter from Mr. Lionel Reid which was dated 2009 July 16, in response to the OCG’s Requisition.

*® Letter which was dated 2009 June 16, from Mr. John Lynch, in response to the OCG’s Requisition.
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Minister Edmund Bartlett, in his sworn response to the OCG’s Requisition, which was
dated 2009 July 8, indicated that “7This question should best be referred to the Jamaica
Tourist Board and Jamaica Vacations Limited as they have detailed information as to the

request sought.””’

Mrs. Griffith, in her sworn response to the OCG’s Requisition, which was dated 2009
June 18, indicated that “/ do not have details of the marketing strategy(ies) promotion(s)
that have been undertaken to date to complement the AA Agreement, but I have seen the

invoices and supporting documentation from the Advertising Agency...”’

The OCG was also presented with a Media Plan Recommendation which was dated 2008
October 28, for Draft FCB. The Draft Media Strategy was developed for the 2009
period. The stated strategy of the plan was to maximize Jamaica’s presence in the first
Quarter of 2009 by using targeted cable to build nationwide reach for JTB messaging.
This was to be achieved by using Spot TV to bolster JTB’s presence in its most important

markets, namely New York and South Florida.”!

Several invoices for Spot TV media coverage as well as National Media Coverage were
also submitted to the OCG as evidence to indicate that there were marketing strategies in
place which were geared towards attracting more visitors to the island. This information

is detailed in the Table overleaf.

* Letter which was dated 2009 July 8, from Minister Edmund Bartlett in response to the OCG’s
Requisition.

% Letter which was dated 2009 June 18, from Mrs. Jennifer Griffith in response to the OCG’s Requisition.
*1 2008 October 28, Draft FCB Jamaica Q1 2009 Media Plan Recommendation

American Airlines Airlift  Office of the Contractor General 2010 February
Guarantee Deal Page 81 of 212



List of Invoices for Spot and National Media Coverage

Date of Invoice Due Date Type of Media | Total Amount on Invoice
Coverage USS
2009 February 25 | 2009 March 27 Spot TV Media | 191, 589.97
Billing
2009 February 25 | 2009 March 27 National  Media | 930,397.34
Billing
2009 March 25 2009 April 24 National Media | 663,352.94
Billing
2009 March 25 2009 April 24 Spot TV Media | 78,676.77

Billing

The OCG found that the payments for the media coverage were made via Citibank 111
Wall Street, New York. *2

Further, the OCG found that based upon the information that was presented there was a

marketing strategy for 2009. In line with the said marketing strategy, several payments

were made for marketing activities.

However, based upon the OCG’s review of the documentation there were no marketing

strategies detailed specifically for Dallas and Chicago. The areas which were mentioned

in the document were New York and Miami. It should be noted that the document only

mentioned that the marketing strategies would take place in the areas surrounding the

gateways.

322008 October 28, Draft FCB Jamaica Q1 2009 Media Plan Recommendation.
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Were there breaches of the Government’s Procurement Procedures?

On 2008 July 23, the Board of TEF held a meeting regarding the Airlift Agreement. In
an extract from the Minutes of the TEF Board meeting of 2008 July 23 it was indicated
that “7The board agreed to approve the guarantee pending a marketing plan being
presented and an internal audit system set up to monitor the flights on a daily basis. Mrs.
Meclaren enquired whether the proper procurement procedures were followed with
respect to this Agreement and opined that, that should have definitely been done. The
Board agreed that TEF would provide the guarantee for the agreement. Of note, two

Directors abstained from voting, Mr. Tomlin Scarlet and Mrs. Pamella McLaren. ™

Additionally, Circular No. 34 that was dated 2009 September 22, which was circulated by
the Public Expenditure Policy Coordination Division of the Ministry of Finance and the

Public Service, and which was captioned Re: Amendments to Procurement Procedures

for Commercial FEntities indicated that for the Jamaica Tourist Board & Jamaica

Vacations Ltd, “The following activities are exempt from coverage under the
procurement rules and guidelines and these activities will be undertaken according to

standard industry practice.

i.  Co-sponsorship arrangements;
ii. Trade and travel road shows;
iii.  Supplies of goods and services to overseas offices of the JIB; and

. . .. 54
iv.  Co-operative advertising.”

The referenced Circular was submitted to the OCG by Mrs. Jennifer Griftith, in her
sworn response to the OCG’s Requisition, which was dated 2009 June 18, at which time
she indicated that “Having made the initial submission to the OCG everything was

subsequently put on hold until we were in receipt of Ministry of Finance and the Public

> Extract from the TEF Board meeting of 2008 July 23. (See Appendix IIT)
>* Circular No. 34 which was dated 2009 September 22, which was circulated by the Public Expenditure
Policy Coordination Division of the Ministry of Finance. (See Appendix III)
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Service Circular #34 dated September 22, 2008..which outlined entities (including
JAMVAC) which were granted partial exemption from the standard procurement
procedures. We also received a letter from the Ministry of Finance and the Public
Service to Mr. Lionel Reid (dated October 1[4, 2008) which concluded that the

arrangement with American Airlines was not a procurement contract..." >3

It is also evident that JAMVAC sought guidance from the Ministry of Finance and the
Public Service regarding the Air-lift Agreements. According to a letter which was dated
2008 October 14, from Mrs. Shirley Gayle Sinclair, writing on behalf of the Financial
Secretary, in the Ministry of Finance and the Public Service, to Mr. Lionel Reid,
Executive Director of JAMVAC, it was articulated that:

“The agreements with AA would not fit within the definition of government procurement
which I should point out is an internationally accepted definition. No good or service is
being supplied to the government or any of its agencies. The service is being provided

directly to the passengers who will stand the cost of their travel.

The Contractor General’s Act for its purposes, outlines a definition of government
contract. However, not all government contracts qualify as procurement contracts i.e., a

contract formed out of a procurement process.

The Contractor General is mandated to monitor the award of contracts. However the
requirement to comply with the procurement procedures can only be insisted upon where

the action by the entity qualifies as ‘procurement’

Government in its role as business facilitator will negotiate various agreements to create

conditions conducive to the growth and development of various sectors of the economy.

> Mrs. Jennifer Griffith’s Response to the OCG’s Requisition which was dated 2009 June 18.
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The fact that government has made this arrangement with AA and has given an
undertaking to compensate AA for any shortfall in ticket revenue does not make the

56
agreement a procurement contract.”

An internal Memorandum which was dated 2008 December 1, from Ms. Chenee Riley,
Assistant Attorney General, to Senator Dorothy C. Lightbourne, Q.C., Minister of Justice,
and which was copied to Mr. Douglas Leys, Q.C., Solicitor General, also supported the

notion that the Airlift Guarantee would not qualify as a procurement.

The referenced internal Memorandum from the Attorney General’s Chambers was
conveyed to Ambassador Douglas Saunders, Cabinet Secretary, under cover of letter
which was dated 2009 June 3, under the signature of Ms. Dorothy C. Lightbourne,

Minister of Justice and Attorney General. The referenced letter indicated that:

“The Attorney General’s Chambers has reviewed its earlier advice and enclosed
herewith is revised advice of the Chambers that the procurement procedures do
not apply to the contract between JAMVAC and American Airlines Inc, and
Sfurther that JAMVAC is not bound to follow any specific procedures in

connections with the award of the contract to American Airlines.””’

In the referenced Memorandum, Ms. Riley stated that “/ revisited the issues raised and
closely examined the contents of the National Contracts Commission Government

Procurement Procedures Handbook (the “Handbook”).

Section 1.2 of the Handbook expressly restricts its scope and application to procurement

of goods, services and works.

¢ Letter dated October 14, 2008 from Shirley Gayle Sinclair, Financial Secretary from the Ministry of
Finance and Planning to Mr. Lionel Reid Executive Director of JAMVAC.
7 Letter dated 2009 June 3 from the Attorney General to Ambassador Douglas Saunders.
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1.2 The Handbook applies to all procurement carried out by procuring
entities as defined in Section 1.4 “Definitions”. Procuring entities shall, in

carrying out procurement activities, follow the procedures as set out herein.

The handbook further defines procurement as the acquisition of goods, services and
works by an entity for use by that entity. Section 1.4 defines “Public Sector

Procurements” as:

Acquisition of goods, services or construction works, by any method, by or on

behalf of procuring entities for their own use.

The contracts between Jamaica Vacations Limited (“JamVac”) and American Airlines
Inc. (“AA”) are government contracts, as defined in the Contractor General Act, and are
therefore subject to review and oversight by the National Contracts Commission
(the “NCC”). Upon review of my earlier opinion in conjunction with the restrictive
language of the Handbook I note however that the procedures outlined in the Handbook

did not contemplate the type of contracts entered into between JamVac and AA.

As the services to be provided by American Airlines Inc. under the three agreements will
not be used by Jamaica Vacations Limited, procurements of these agreements are not
subject to the Handbook procedures, which limits its own scope to procurement for use
by the procuring entity. The NCC has not issued guidelines or procedures for other types
of government contracts and therefore JamVac was not bound to follow any specific

procedures in connection with the award of the contracts to AA.”°

These pieces of evidence indicate that JAMVAC made attempts to ensure that it was

following the proper guidelines as it regarded entering into the Airlift Agreements.

> Memorandum which was dated December 1, 2008 from Ms. Chenee Riley, Assistant Attorney General,
to Ms. Dorothy C. Lightbourne, Q.C., and which was copied to Mr. Douglas Leys, Q.C. ,Solicitor
General.
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However, according to the advice which was proffered to JAMVAC, by both the
Ministry of Finance and the Public Service and the Attorney General’s Chambers, the Air
Service Agreements were not considered to fit within the parameters of the definition of

procurement as no goods or service was being supplied to the Government of Jamaica.

Based upon the foregoing, the OCG has seen evidence to indicate that attempts were
made to ensure that the correct procedures were followed. There was, however, in the
OCG’s considered opinion, no exempted activity that fits closely with the Airlift

Guarantee Deals.
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Were other Airlines approached regarding the Airlift Agreements?

Mrs. Jennifer Griffith, in her response to the OCG, submitted a letter which was dated
July 17, 2008. The referenced letter was addressed to the Minister of Finance and the
Public Service, the Hon. Audley Shaw, from the Minister of Tourism, the Hon. Edmund
Bartlett, and stated that “...7The Ministry of Tourism has been working along with
JAMVAC in pursuing discussions with a number of airline representatives with a view to
increasing airlift into Jamaica from strategic gateways in the United States.. American

2 59

Airlines (AA) agreed to add additional flights from three gateways ...

In this regard, the OCG, in it is written Requisitions, which were dated 2009 May 27, to
Mrs. Jennifer Griffith, Permanent Secretary, Ministry of Tourism, Mr. Lionel Reid,
Executive Director, JAMVAC, Mr. John Lynch Chairman, JAMVAC and Minister
Edmund Bartlett, asked the following question: “...Did the Ministry of Tourism and/or
JAMVAC  have discussions with any other airline(s) regarding similar Airlift

Agreements? If yes, please provide answers to the following questions:

i.  Please provide the name(s) of the airline(s) that was/were
approached;
it.  For each of the airlines named in Question #8(i) above, please give
the name(s) of the airline representative(s) with whom discussions
were held;
iti.  Please indicate the date(s) on which the discussion(s) was/were held

with each of the named individuals.”®

In her sworn response to the OCG’s Requisition, Mrs. Jennifer Griffith, in a letter which

was dated 2009 June 18, indicated that “7 do not know. "

 Letter which was dated July 17, 2008, to the Minister of Finance and the Public Service, the Hon. Audley
Shaw, from the Minister of Tourism, the Hon. Edmund Bartlett.

% OCG’s Requisitions which were dated 2009 May 27, to Mrs. Jennifer Griffith Permanent Secretary,
Ministry of Tourism, Mr. Lionel Reid, Executive Director, JAMVAC, Mr. John Lynch, Chairman,
JAMVAC and Minister Edmund Bartlett.
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Minister Edmund Bartlett, in his sworn response to the OCG’s Requisition, which was
dated 2009 July 8, indicated that “/ am aware that JAMVAC, in executing its mandate,
had been talking with a number of airlines between June and July 2008 (as prescribed in
the letter dated July 17, 2009) however I do not routinely partake in these negotiations
and am unable to give details as requested. Such matters are usually referred to me at the

N . 62
end of negotiations when my approval is necessary.”

Mr. John Lynch, in his sworn response to the OCG’s Requisition, which was dated 2009
July 16, indicated that “Air Jamaica, Delta and US Airways” were also approached. He

further indicated that in regard to Air Jamaica, Mr. Paul Pennicook was approached.

However, in regard to Delta and US Airways, Mr. Lynch indicated that: “/ do not recall
the names of the contacts at these airlines. We invited the said airlines to make proposals
Jor potential routes. No proposal was for [sic] forthcoming from either airline...I do not

recall the dates of the said discussions.””

Mr. Lionel Reid, in his sworn response to the OCG’s Requisition, which was dated 2009
July 16, also indicated that “Air Jamaica, Delta and US Airways” were also approached.
He further indicated that, for Air Jamaica, Paul Pennicook was approached. However, for
Delta and US Airways, he indicated that “/ do not recall the names of the contacts at
these airlines. We invited the said airlines to make proposals for potential routes. No
proposal was for [sic] forthcoming from either airline....I do not recall the dates of the

. . . 64
said discussions.”

Mr. Lynch and Mr. Reid also submitted a letter to support their assertions that Air
Jamaica was approached by JAMVAC. In the letter which was dated 2008 March 26, Mr.

®! Letter from Mrs. Jennifer Griffith, which was dated 2009 June 18, in response to the OCG’s Requisition.
%2 Letter from Minister Bartlett, which was dated 2009 July 8. in response to the OCG’s Requisition.

% Letter from Mr. John Lynch, which was dated 2009 July 16, in response to the OCG’s Requisition.

% Letter from Mr. Lionel Reid, which was dated 2009 July 16, in response to the OCG’s Requisition.
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Paul Pennicook, Senior Vice President, Commercial, Air Jamaica informed Mr. John
Lynch that:
“Pursuant to further discussions on Los Angeles, we have now revised the request

for seat support.

Instead of seeking to have support all year long, this request is for support during
the six (6) worst months of the year. The new formula calls for support for 5850
seats at (US$260 per seat or $1.521 million over a six-month period.

We trust that JAMVAC will be able to respond favorably to this request for

support, which I am sure will work to our mutual benefit.”®

Having regard to the foregoing letter, the OCG found that discussions were held with Air
Jamaica regarding seat support. However, it must be noted that although Air Jamaica
requested to have seat support during the six (6) worst months of the year, there is no
indication that this request was reviewed or considered, as neither Mr. Lynch nor Mr.
Reid had submitted any other communication between JAMVAC and Air Jamaica,

regarding the request made by Air Jamaica, to the OCG.

In this regard, the OCG sent Follow-up Requisitions to Mr. Lynch and Mr. Reid. The
Requisitions, which were dated 2009 July 21 and 2009 July 22, respectively, asked both

public officials the following question:

“In response to question # 10 of the OCG’s requisition, which was dated May 27, 2009,
which read: “A letter dated July 17, 2008, that was that was addressed to the Minister of
Finance and the Public Service from the Minister of Tourism, which was submitted to the
OCG under cover of a letter from the Ministry of Tourism, dated September 17, 2008,
stated that *“...The Ministry of Tourism has been working along with JAMVAC in

% Letter which was dated 2008 March 26 from Paul Pennicook, Senior Vice President, Commercial, Air
Jamaica to Mr. John Lynch
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pursuing discussions with a number of airline representatives with a view to increasing
airlift into Jamaica from strategic gateways in the United States...American Airlines
agreed to add additional flights from three gateways...” Did the Ministry of Tourism
and/or JAMVAC have discussions with any other airline(s) regarding similar Airlift

Agreements? If yes, please provide answers to the following questions:

i.  Please provide the name(s) of the airline(s) that was/were
approached.
it.  For each of the airlines named in Question #10(i) above, please
give the name(s) of the airline representative(s) with whom
discussions were held.
iti.  Please indicate the date(s) on which the discussion(s) were held

with each of the named individuals.”

In your sworn response to the OCG which was dated July 16, 2009 and which is
reproduced verbatim herein, you responded as follows:
a. Please provide the name(s) of the airline(s) that was/were approached;
Air Jamaica, Delta and US Airways
b. For each of the airlines named in Question #8(i) above, please give the
name(s) of the airline representative(s) with whom discussions were held;
Air Jamaica — Paul Pennicook
Delta, US Airways — I do not recall the names of the contacts at
these airlines. We invited the said airlines fo make proposals for
potential routes. No proposal was for forthcoming from either
airline.
c. Please indicate the date(s) on which the discussion(s) was/were held with
each of the named individuals.

1 do not recall the dates of the said discussions.
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Please indicate how the approach was made to Air Jamaica, Delta and US
Airways, whether verbally or in writing. Where possible, please provide

. . 66
documentary evidence in support of your answer.”

In response to the OCG’s Requisition, which was dated 2009 August 11, Mr. Lynch
indicated that:

“The approaches made by Delta and US Airways were made verbally by the said

airlines. No written documentation resulted from these approaches.

As regards the approach to Air Jamaica, this approach was made verbally to Mr.
Paul Pennicook, as a representative of Air Jamaica. We have forwarded, under
cover of response to the OCG'’s requisition dated May 27, 2009, a letter dated
March 26, 2008 from Paul Pennicook, Senior Vice President of Air Jamaica, to
Mr. John Lynch. This is the only correspondence we can locate at this time

regarding this matter.”®’

Mr. Reid, in his sworn response to the OCG’s Requisition, which was dated 2009 August
11, also indicated that:

“The approaches made by Delta and US Airways were made verbally by the said

airlines. No written documentation resulted from these approaches.

As regards the approach to Air Jamaica, this approach was made verbally to Mr.
Paul Pennicook, as a representative of Air Jamaica. We have forwarded, under
cover of response to the OCG'’s requisition dated May 27, 2009, a letter dated
March 26, 2008 from Paul Pennicook, Senior Vice President of Air Jamaica, to

% OCG’s Follow-up Requisitions to Mr. Lionel Reid, Executive Director, JAMVAC and Mr. John Lynch,
Chairman, JAMVAC, which were dated 2009 July 22.
®7 Letter from Mr. John Lynch, which was dated 2009 August 11, in response to this OCG’s Requisition.
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Mr. John Lynch. This is the only correspondence we can locate at this time

regarding this matter.”*

Based upon the foregoing information, and the sworn responses from the respondents, the
OCG found that there were no formal discussions held with other airlines regarding the

consummation of similar agreements.

% Letter from Mr. Lionel Reid, which was dated 2009 August 11, in response to the OCG’s Requisition.
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Has any portion of the US$ 4.5 Million Guarantee been paid to American Airlines

since the commencement of the Airlift Agreements?

The OCG, in its written Requisitions, which were dated 2009 May 27, to Mrs. Jennifer
Griftith Permanent Secretary, Ministry of Tourism, Mr. Lionel Reid Executive Director,
JAMVAC, Mr. John Lynch Chairman, JAMVAC and Minister Edmund Bartlett, asked

the following question:

“Has any portion of the US$4.5 Million guarantee been paid to American Airlines since
the commencement of the airlift agreement? If yes, please indicate the total sums which

have been paid to date and the associated shortfalls which have necessitated such
269

payments(s).

Mrs. Jennifer Griffith, in her sworn response to the OCG’s Requisition, which was dated

2009 June 18, indicated that “Nome of the USS$4.5 million has been paid to America

. 70
Airlines.”

Mr. Lionel Reid, in his sworn response to the OCG’s Requisition which was dated 2009

July 16, stated “no”."!

Mr. John Lynch, in his sworn response to the OCG’s Requisition, which was dated 2009

July 16, stated “no”.”

Minister Edmund Bartlett, in his sworn response to the OCG’s Requisition, which was

dated 2009 July 8, also stated “no””

% OCG’s Requisition which was dated 2009 May 27 to Mrs. Jennifer Griffith Permanent Secretary,
Ministry of Tourism, Mr. Lionel Reid Executive Director, JAMVAC, Mr. John Lynch Chairman,
JAMVAC and Minister Edmund Bartlett.

7% Letter from Mrs. Jennifer Griffith, which was dated 2009 June 18, in response to the OCG’s Requisition.
! Letter from Mr. Lionel Reid, which was dated, 2009 July 16, in response to the OCG’s Requisition.

72 Letter Mr. John Lynch, which was dated, 2009 July 16, in response to the OCG’s Requisition.
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The initial sworn written evidence which has been provided to the OCG has indicated

that no portion of the US$ 4.5 Million Guarantee has been paid to AA.

New Developments on the Airlift Agreements

In an article which was dated Thursday, 2009 October 22, that was posted on the Go-
Jamaica website, and which was entitled “Government could pay over $133 million in AA

deal”, it was indicated that:

“The Government could be asked to pay more than $133 million to American

Airlines as part of a revenue guarantee airlift agreement signed last November.

American Airlines made the arrangement with the government to service the

Miami, Dallas and Chicago routes to Montego Bay.

Officials from the Tourism ministry and related agencies were responding to
questions during the sitting of the Public Administration and Appropriations

Committee of Parliament yesterday.

As part of the accord, the US carrier is expected to transport thousands of

passengers to Jamaica.

However, there was a decline in bookings and American Airline recorded a

shortfall of USS$1.5 million up fo July 31, this year.

This was confirmed by FExecutive Director of Jamaica Vacations Limited

(JAMVAC) Lionel Reid.

7 Letter from Minister Edmund Bartlett, which was dated, 2009 July 8, in response to the OCG’s
Requisition (See Appendix I)
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The Tourism Enhancement Fund (TEF), had provided letters of credit to secure
the agreement with the US carrier on behalf of JAMVAC.

The total guarantee was set at US$3 million.

Committee Chairman, Dr. Wykeham McNeill, observing that the loss for Miami
and Dallas occurred during the best of the tourism season, questioned whether

the country could lose the entire US$3 million that was guaranteed.

Acknowledging that this was possible, Reid indicated that the country had no

choice at the time it entered into this arrangement with American Airlines.

He told the committee that at the time the deal was signed the airline was about to

withdraw its service from Dallas.

Pressed for further detail about the implications of the loss by the airline,
Director of the Jamaica Tourist Board (JIB) John Lynch said the agreement will

end early next month.

Lynch stressed that there would be no disruption in the service fo Jamaica.

However, committee member Ronald Thwaites wanted Mr. Lynch to support his

’

claim with figures.’

Late last year, Tourism Minister Edmund Bartlett had said that despite putting up

the money for the American Airline guarantee, the deal might not cost the country

74
"one cent".

" Article which was dated Thursday, 2009 October 22, that was posted on the Go Jamaica website entitled
“Government could pay over $133 million in AA deal” (See Appendix VI)
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Additionally, in a Jamaica Gleaner Article, which was dated 2009 October 23, and which
was entitled “Gov't haunted - AA-guarantee deal catches up with Jamaica™, it was

indicated that:

“THE JAMAICAN Government could be called on to pay more than J$133
million to American Airlines as part of a revenue-guarantee airlift agreement

’

signed last November.’

American Airlines inked the deal with Jamaican authorities to service the Miami,

Dallas and Chicago routes to Montego Bay.

As part of the accord, the United States carrier would transport thousands of

passengers to Jamaica.

However, there was a decline in bookings and the airline recorded a shortfall of

USS81.5 million up to July 31 this year.

This was confirmed by Lionel Reid, executive director of Jamaica Vacations
Limited (JAMVAC), at a meeting of Parliament's Public Administration and
Appropriations Committee (PAAC) on Wednesday.

"It can be called (on)," he told committee members. The Tourism En-hancement
Fund had provided letters of credit to secure the agreement with the US carrier
on behalf of JAMVAC. The total guarantee was set at US$3 million.

A document provided by the Ministry of Tourism highlighted a deficit of over
USS1 million (more than J$94 million) for the Dallas operation while the
financial out-turn for Miami showed a loss of just over US8570,000

(approximately J851 million).

However, the airline had a surplus of US$181,107 (J$16.1 million) for its

Chicago operation.
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Chairman of the PAAC, Dr Wykeham McNeill, observing that the loss for Miami
and Dallas occurred during the best of the tourism season, questioned whether

the country could lose the entire USS$3 million that was guaranteed.

Acknowledging that this was possible, Reid indicated that the country had "no

choice" at the time it entered into this arrangement with American Airlines.

He told the committee that at the time the deal was signed, the airline was about
to withdraw its services from Dallas. "They were also going to scale down
significantly from Miami if we had not entered into these arrange-ments at that

time," Reid explained.

The JAMVAC executive said a reduction in the number of flights would have had
a negative impact on the sector, resulting in a sharp cut in room occupancy and

declining revenues to the Government.

Pressed for further detail about the implications of the loss by the airline, director
of the Jamaica Tourist Board, John Lynch, said the agreement would end early

next month. He said at that time "a full accounting will take place".

He said American Airlines informed the minister recently that it would continue to

service these routes "on its own" into the winter tourist season.
Lynch stressed that there would be no disruption in the service to Jamaica.

According to the JIB director, the agreement with American Airlines was

"probably one of the best investments" the country made.

However, committee member Ronald Thwaites wanted Lynch to support his claim

with figures. "I am Thomas, I need proof,” he insisted.

American Airlines Airlift  Office of the Contractor General 2010 February
Guarantee Deal Page 98 of 212



MecNeill also queried revenue guarantees in the sum of CAN$360,900 to Transat,
an airline out of Canada. He questioned the need for this arrangement contending

that Air Canada and Air Jamaica serviced routes out of that country.

"They have gone into London, Ontario, taking flights out of Victoria, British
Columbia, Calgary, Vancouver, Victoria; for the first time we'll have direct
service from British Columbia. They have put in place an additional 18,000 seats

for the winter season,"” he said.

Late last year, Tourism Minister Edmund Bartlett had said that despite putting up
the money for the American Airline guarantee, the deal might not cost the country
"one cent".”

In order to ascertain the veracity of the referenced media reports, the OCG requested a
copy of the Hansard of the Houses of Parliament’s Public Administration and
Appropriations Committee, which was dated 2009 October 21. The following are

verbatim extracts of the discussions which were held regarding the Airlift Agreements:

“...Chairman: “Okay, Just two quick questions. First, I notice in the
discussion where it speaks to ‘noteworthy expenditure,

previous year.’ You speak to the American Airlines deal.

Mr. Reid: Yes.

Chairman: And you outlined how the American Airlines deal was
structured. And you have put here that the Government
requires Jamvac [fo guarantee cerlain revenues [0

American Airlines.

Mr. Reid: Chairman, that’s a typographical error ...

7> Jamaica Gleaner Article, which was dated 2009 October 23 and which was entitled “Gov't haunted - AA-
guarantee deal catches up with Jamaica™ (See Appendix VI)
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Chairman:

Yes, good.

Mpr. Reid: The agreement required Jamvac ...

Chairman: Now, the question that I would ask on this. It says here ‘the
financial out-turn of the Chicago operation was a
surplus.’ In other words, we came out of that route fairly
early.

Mr. Reid: Yes.

Chairman: But you have continued in Dallas and Miami.

Mr. Reid: Yes.

Chairman: But we notice here that they have 81 million and $500,000,
what are those figures?

Mpr. Reid: The shortfall in the operation-just the financial out-turn up
to that day.

Chairman: So, are you saying that American Airlines is going to call
on, ultimately the TF for USS$1.5million.

Mpr. Reid: 1t is possible.

Chairman: I don’t understand you because the Minister came to the

House and told the House that it was not-nothing was
happening; that we had been able to secure and get out of
everything, and we were good fo go. But we notice here
that-and there is a question that I would ask, the document
here speaks up to the 31°° July, 2009. So, this period of

time would have been in the best period. That is the winter
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season. We are now in the difficult period. So, if there was
ever a time that there would be a call, I would expect that
the time is in this July to December period. So, if we lost
1.5, would you, as the person looking at the figures, are
you suggesting that we are going to lose the total $3

million that was guaranteed?

Mr. Reid: Chairman, I can’t say that we are going to lose it. It is a
good month, it is August. August is a very good summer
month out of Dallas and it is possible that we will recover
some. But there are also the months of September and
October which everybody knows traditionally, are slow
months. But, you see, Chairman, at the time we did this
agreement, we had to, we had no choice because from
Dallas, for instance, American Airlines was going fo
withdraw service entirely. We would not have had any
service at all from American Airlines into Montego Bay
from Dallas. They were going to, also scale down
significantly from Miami if we had not entered into these
arrangements at that time. So, we had fto sure-up our
positions because we have rooms in Jamaica that would
have gone empty. It would have impacted negatively on

employment and Government revenue flows.

Chairman: But just for clarity, you are saying that the financial out-
turn up to 31" July, that we were down $1.5 million. So, if
these figures hold truth, $1.5 million of the bond put up by
TF is going to be called by American Airlines to be paid

over as part of the ...

Reid: It is liable to be called; It can be called.

American Airlines Airlift  Office of the Contractor General 2010 February
Guarantee Deal Page 101 of 212



Chairman: But this is complete opposite from what we were told in the

House three months ago.

Mr. Lynch: If I may, the agreement with American ceases on the 4"
November.

Mpr. Reid: 2" November

Mr. Lynch: 2" November the contract ends, at which time full

accounting will take place. Now, American Airlines has
officially informed us, and the Minister, that the services
that we helped them with over these periods, which the
country-there is no doubt the country benefited, with the
whole hub and spoke of which Mr. Reid- because the
business has changed, the hub and spoke agreement, that
they, on their own, will be continuing these services into the
winter season. So, there will be no disruption in the service
to Jamaica. Now, let’s take a look on the Miami hub.
Seventy-five percent of the traffic which comes to Montego
Bay is from behind the gateway, which means that looking
on Miami, only 25 percent of that load comes between-from
100 mile radius around Miami. Everything feeds from San
Francisco, Los Angeles, the whole world converges in
there, as far as Furope. If you look an [sic] Dallas, there
are 39 million passengers that go through Dallas just for
American every year. Jamaica just needs a little piece. We
Jjust want a little piece. This is the value of the hub and
spoke system which we sought to develop. And it has given
Jamaica tremendous access to markets that we never knew
before. He would have had to have been running around

trying to put a plane in Los Angeles... the programme that
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Chairman

Mr. Lynch

Rev. Thwaites:

Mr. Lynch:

Rev. Thwaites:

Mr. Lynch:

Rev. Thwaites:

Mr. Lynch:

he just about for US Air, there are 31 cities that are
connecting to Phoenix. So, when somebody who is the Ash
Wash sees your ad on television, it is an one transaction
with that carrier to fly into one of these hubs. We have
Delta in Atlanta. During the winter they run five flights a
day-a week-sorry, a day into Montego Bay (Inaudible
comment) Pardon me? Delta, Atlanta, Montego Bay.

But do we give seat support to Delta?

By us doing all of this work-we support Delta through
advertising and our television ads. We have done the work
with American. American is the biggest carrier. Others
have followed suit. It probably was one of the best

investments we made.

Hello, I have a problem. Can we just ask Mr. Lynch to
explain; losing this money is one of the best investments we

have made? Where is the proof?

You are now going to-how many passengers did we

generate?

Surely you would come and give us that.

Pardon me?

1 don’t disbelieve you, you know. But I am Thomas. [ need
proof.

1 think we ... how many?
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Mr. Reid:

Rev. Thwaites

Mr. Reid

Mr. Lynch:

Chairman:

Over 34,000 passengers from the Dallas route and in
excess of 60,000 passengers...

And you will be the first to tell me, the numbers though
indicative are by no means the total proof. But, surely in
Justifying this to your Minister, you would have to able to
show him that there is a commensurate benefit for this cost.

And I am asking that that be shared with us.

Indeed, there is. In fact, we can give you that justification,
in terms of numbers. Visitors that are brought in on those
flights, and the number of room nights that they would have

stayed, times the earning per visitor per day.

Room tax, departure tax...

Mpr. Reid, I think the ... (Inaudible comment) Yes. Mr. Reid,
I think that the question that arises-there are really two,
and [ think what Mr. Thwaites is alluding to, when the
American Airlines deal was structured, we were basically
told-I mean, assured, that given how things were set up,
there would be no call on it. At the time there were
suggestions by members of the sector that it would be one
of the issues that would help with the demise of Air
Jamaica on the Miami route. And Air Jamaica was taken
out. Now, American is the only carrier out of Miami. So,
one would have thought that the deal, if it was viable
before, would become even more viable because they would
have taken over whatever Air Jamaica didn’t have. So, how
to be told that we are actually losing half-a-million dollars
in the structure, somehow the other- what we anticipated

has not come fto pass. I think that is what we are asking
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about because this is not - and even up to recently we were
told that no, this would not happen. So, we are surprised to

see this happening now.

Based upon the information which was outlined in the news articles and the information
that was contained in the Hansard, the OCG sought clarifications on the matter from Mr.
John Lynch and Mr. Lionel Reid and, in particular, as it related to the possibility that
JAMVAC would be called upon for any portion of the US$4.5 Million Guarantee.

Consequently, by way of written Statutory Requisitions, which were dated 2009 October
23, Mr. Lynch and Mr. Reid were asked the following questions:

“Reference is made to the OCG’s requisition that was dated May 27, 2009, in which you

were asked the following question:

Has any portion of the US$4.5 Million guarantee been paid to American
Airlines since the commencement of the airlift agreement? If yes, please
indicate the total sums which have been paid to date and the associated

shortfalls which have necessitated such payment(s).

In your sworn response to the OCG, which was dated July 16, 2009, you stated
“NO )J‘

Please indicate if American Airlines Inc. has (1) billed the Government of Jamaica (GO.J)
and/or any public body or (2) called upon any portion of the US$4.5 Million guarantee
subsequent to your initial assertion that no payments had been made. If yes, please

provide responses to the following questions:

L Provide details of the period for which American Airlines Inc. has

billed the GOJ and/or the called upon guarantee,
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11 The routes for which the GOJ has been billed and/or the guarantee
called upon;

11 The total dollar value of the US$4.5 million guarantee which has
been billed and/or called upon by American Airlines Inc.

V. Has any payment been made to American Airlines Inc.? If yes,
please state the total dollar value of the payment(s) and the date(s)
on which the payment(s) was/were remitted;

V. Please provide particulars of the shortfall(s) which has/have
necessitated American Airlines Inc. billing and/or calling upon the
GOJ and/or any public body for any portion of the US84.5 million
guarantee;

Vi Provide documentary evidence to support the claims and

. . 76
assertions which you have made.”

In his sworn response to the OCG’s Requisition, which was dated 2009 October 30,
Mr. Lionel Reid indicated that:

“American Airlines has not billed the Government of Jamaica and/or any public body.

American Airlines has not called upon any portion of the US$4.5 Million guarantee

subsequent to my initial assertion that no payments had been made.””

In his sworn response to the OCG’s Requisition, which was dated 2009 November 2,

Mr. John Lynch also indicated that:

“American Airlines has not billed the Government of Jamaica and/or any public body.

® OCG’s Requisitions which were dated 2009 October 23, to Mr. Lynch and Mr. Reid.
77 Response from Mr. Lionel Reid dated 2009 October 30.
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American Airlines has not called upon any portion of the US$4.5 Million guarantee

subsequent to my initial assertion that no payments had been made.””®

Mr. Lynch and Mr. Reid were also asked “Are you aware of any additional information
which you believe could prove useful to this Investigation or is there any further
statement in regard to the Investigation which you are desirous of placing on record? If

yes, please provide full particulars of same.””

In their sworn response to the OCG’s Requisitions, they indicated “No. ™’

’® Response from Mr. John Lynch dated 2009 November 2

” OCG Requisitions which were dated 2009 October 23 to Mr. John Lynch and Mr. Lionel Reid

% Responses from Mr. Lionel Reid and Mr. John Lynch dated 2009 October 30 and 2009 November 2,
respectively.
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Cabinet Submissions and Decisions regarding the Airlift Agreements

With regard to the Cabinet Submissions and Decisions regarding the Air Service
Agreements, the OCG found that in a letter, which was dated 2008 June 12, from
Mr. John Lynch to Mr. Peter Dolara, it was indicated that:

“As you may know Jamaica Vacations Limited is wholly owned by the

Government of Jamaica. Accordingly a commitment of this nature requires the

approval of the Cabinet. In this regard, I am to inform you that a Submission has

been forwarded to the Cabinet and we feel confident that we will have their
approval when the Cabinet meets on Monday, 16" June 2008. This will enable
me to give you final confirmation no later than Tuesday, 17" June, 2008.”"

(OCG Emphasis).

Therefore, it is apparent that the need for a Cabinet Decision was deemed by Mr. John
Lynch to be a condition precedent for the consummation of the referenced Air Service
Agreements. This is particularly so in light of the fact that the referenced condition was

formally conveyed to AA by Mr. Lynch himself.

It is instructive to note that the OCG, in its initial Requisition which was dated 2008
September 5, and which was captioned “Re: Alleged Guarantee to American Airlines for
U.S. 84.5 Million™, requested, inter alia, “Copy(ies) of all Cabinet Submissions and
Decisions regarding the referenced matter, ** from the Permanent Secretary in the MOT,

Mrs. Jennifer Griffith.

The actual Cabinet Decision regarding the Air Service Agreements and attendant US$4.5
Million Guarantee to AA, was not initially provided to the OCG, by Mrs. Jennifer

Griffith, in and under cover of her response which was dated 2008 September 17.

81 A letter which was dated 2008 June 12, from Mr. John Lynch to Mr. Peter Dolara
¥2 OCG Requisition which was dated 2008 September 5
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Consequently, in a follow-up Requisition, which was dated 2009 October 8, Mrs. Griffith

was asked the following question:

“ A copy of an extract from the Minutes of Jamaica Vacation’s (JAMVAC) Board
Meeting which was held on June 18, 2008, regarding the Air-lift Guarantee
Agreement between JAMVAC and American Airlines indicated that: “Tabled at
the meeting was letter from the Chairman dated 2008 June 12 to Mr. Peter
Dolara, American airlines, indicating that the proposed agreement was subjected
to governmental approval, which he was confident would be obtained at the
Cabinet sitting on Monday June, 2008 following which he would be in a position

fo give a commitment on June 17, 2008.”

Please provide cop (ies) of all Cabinet Submission(s) and Decision(s) regarding
the Air-lift Guarantee Agreement between JAMVAC and American Airlines.”

By way of a letter, which was dated 2009 October 12, Mrs. Griffith requested an
extension of the 2009 October 13 deadline to respond to the OCG’s referenced
Requisition, to 2009 October 22. In the referenced letter Mrs. Griffith indicated that:

“I am in receipt of your letter of October 8, 2009, requesting cop(ies) of all Cabinet
Submission(s) and Decision(s) regarding the Airlift Guarantee Agreement between
JAMVAC and American Airlines, by 3:00 p.m. in the afternoon on Tuesday, Octoberl3,
2009.

I have only just had a change [sic] to go through Friday’s mail and unfortunately due to
other pressing work commitments will not be able to meet tomorrow’s deadline.
Accordingly, I would be able to meet tomorrow’s deadline. Accordingly I would

appreciate an extension of time until October 22, 2009.

Your accommodation of this request would be greatly appreciated.”
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Mrs. Griffith’s request for this extension was duly granted by the OCG.

Following upon the extension of the deadline, Mrs. Jennifer Griffith, by way of a letter
which was dated 2009 October 22, to the OCG, and which was captioned “Re: Noftice of
Formal Regquisition for Information and Documentation to be Supplied under the
Contractor General Act- Enquiry Into Alleged American Airlines Air-Lift Guarantee
Deal for US 84.5 Million” indicated that:

“Having pursued the matter at caption please be advised that I will need Cabinet’s

permission to provide the Cabinet documents you requested.

Accordingly, a request will be made to Cabinet but the procedure requires an allowance

of ten working days before a submission is placed on the agenda of Cabinet.

We are hereby requesting a further extension be granted until a decision has been taken

by Cabinet.”

Consequently, the OCG, by way of a letter which was dated 2009 October 23, wrote to
the Cabinet Secretary, Ambassador Douglas Saunders, and requested “...a copy of all
Cabinet Submissions and Decisions regarding the Airlift Guarantee Agreements which

’

were consummated between JAMVAC and American Airlines.’

In response to the referenced letter from the OCG, the Office of the Cabinet wrote to the
OCG, under cover of a letter which was dated 2009 October 27. The referenced letter
stated that:

“We are in receipt of your letter dated 23" October, 2009, concerning your enquiry in to
the “alleged American Airlines Air-Lift Guarantee Deal”, and the related Notice of

Formal Requisition for Information and Documentation thereon. The Cabinet Office is
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aware that such a notice had also been issued to the Permanent Secretary in the Ministry

of Tourism.

We are advised that the Permanent Secretary has already informed you of the procedure
which requires prior approval of the Cabinet for release of Cabinet Submissions. The

relevant process in train in that regard.

In the circumstances, it is requested that the proposed deadline for responses to the

instant requisitions/questions be extended to Thursdey, 12" November, 2009.

In response to this letter, the Contractor General, by way of a letter which was dated 2009
October 28, wrote to the Office of the Cabinet regarding the required Cabinet

Submissions and Decisions. The referenced letter of 2009 October 28 stated as follows:

“We are in receipt of your letter of October 27, 2009 which was written in
response to the Office of the Contractor General’s (OCG’s) Statutory
Requisition to you, dated October 23, 2009.

You have advised, inter alia, as follows: “the Permanent Secretary has already
informed you of the procedure which requires prior approval of the Cabinet
Jor release of Cabinet Submissions. The relevant process is in train in that
regard ... In the circumstances, it is requested that the proposed deadline for
responses to the instant requisitions/questions be extended to Thursdeay, 12"

November, 2009 .

We wish to formally advise you that the Permanent Secretary was requested by
the OCG, in writing, more than one (1) year ago, on September 5, 2008, to
produce to the OCG the referenced Cabinet Submissions and Decisions.
(Please see, attached, copy of OCG letter, dated September 5, 2008, to the

Permanent Secretary).
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To date, however, this matter inexplicably remains outstanding and you have
now, without any apparent lawful justification, requested a further two week

extension 1o address same.

Be that as it may, the Requisition which is now before us, i.e. the Requisition of
October 23, 2009, was directed by the OCG to the holder of the Olffice of the
Cabinet Secretary of the Government of Jamaica and not to the Permanent

Secretary in the Ministry of Tourism.

The subject Requisition was directed to you in pursuance of a formal Statutory
Investigation which is now being conducted under the provisions of the

Contractor General Act.

I would, therefore, in the circumstances, respectfully re-direct your attention to
our Requisition to you of October 23, 2009 and, in particular the following

provisions of the Contractor General Act:

(1) Section 18 (3) which provides that “For the purposes of an Investigation under
this Act, a Contractor General shall have the same powers as a Judge of the
Supreme Court in respect of the attendance and examination of witnesses and

the production of documents”.

(2) Section 18 (4) which provides that “Any obligation to maintain secrecy or any
restriction on the disclosure of information or the production of any
document or paper or thing imposed on any person under the Official
Secrets Act, 1911 to 1939 of the UK (or of any Act of Parliament of Jamaica
replacing the same in its application to Jamaica) or, subject to the provisions
of this Act, by any law (including a rule of law) shall not apply in relation to
the disclosure of information or the production of any document or thing by

that person to a Contractor General for the purpose of an Investigation ...”.
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(3) Section 29 which provides as follows:

“Every person who —
(a) willfully makes a false statement to mislead or attempts to mislead a
Contractor General or any other person in the execution of his

functions under this Act, or

(b) without lawful justification or excuse —

(i) obstructs, hinders or resists a Contractor General or any other
person in the execution of his functions under this Act; or

(i)  fails to comply with any lawful requirement of a Contractor
General or any other person under this Act, ...

shall be guilty of an offence ...".

In the premises, the Requisition which has been made of you and your Office is
a Statutory Judicial Requisition whose satisfaction, by the expressed
provisions of the law, does not require the “approval” of the Cabinet which, if
it did, would suggest that any such “approval” could be lawfully withheld. In
the alternative and/or additionally, the matter has been unjustifiably too long
outstanding. This is the precise reason why it was re-directed to your Office

with the expectation that its satisfaction would have been expedited.

By copy of this letter to the Hon. Prime Minister, the matter is also now being
brought to his personal attention by me so that the OCG'’s Investigation herein
is not in any way further obstructed, impeded or delayed by the failure of the
Cabinet to produce documents which should be capable of being easily located
in the official files of the Cabinet Office within minutes.
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In the premises, we would respectfully require you to produce copies of the
referenced Cabinet Submissions and Decisions to the Olffice of the Contractor
General no later than 2.00 PM on Wednesday, November 4, 2009. Your full

and anticipated cooperation in this matter is appreciated.”

Following upon the OCG’s insistence on being provided with the requisitioned
information, same was submitted to the OCG by the Cabinet Secretary, Ambassador

Douglas Saunders, under cover of a letter which was dated 2009 November 3.

Based upon the information which was received from the Cabinet Secretary, the OCG
found that a Cabinet Submission regarding the Airlift Agreements, which was dated 2008
September 9, was sent from Minister Edmund Bartlett to the Cabinet for approval.

Particulars of the Cabinet Submission are presented below:

“CABINET SUBMISSION
JAMAICA VACATION LIMITED-CONTRACTUAL ARRANGEMENT WITH
AIRLINES FOR ADDITIONAL SEAT SUPPORT

1. Cabinet is being asked to approve:

1. Jamaica Vacations Limited (JAMVAC) entering into contingent guarantee
arrangement with American Airlines and other airlines as economic
opportunities arise;

il. the attached contracts between JAMVAC and American Airlines to provide
additional flights to Jamaica from Miami, Chicago and Dallas gateways;

iil. the Tourism Enhancement Fund facilitating the guarantee for the Letter of
Credit with the National Commercial Bank in the amount of US81.5M per

gateway.
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BACKGROUND

2. Cabinet may recall Decision No.45/07 dated December 17, 2007, which gave
approval for the resuscitation of JAMVAC to more effectively carry out its
mandate to:

1. promote increased airlift of visitors to Jamaica;
1. support other tour operators servicing Jamaica,
111. operate in-house charters from selected gateways;

1V. support airlift from targeted markets.

ISSUE

3. Globally, the biggest airlines are reducing services, increasing fare, levying
surcharges and abandoning destinations as the cost of fuel continues to rise. The
entire Caribbean region is now in a crisis as there have been significant cut backs
by the major carriers who traditionally service the region. As a result, countries
are forced to find creative ways of financing airlift to cater to both tourist and

domestic travel.

4. From the United States of America (USA) all major carriers serving the
Caribbean have significantly reduced service to the region, causing severe
hardships in many islands. It is to be noted that American Airlines is the largest
provider of air service from USA fto the Caribbean, and they have significantly

reduced service to some islands.

PROPOSITION

5. Given its mandate, Cabinet is asked to be mindful of the fact that JAMVAC's
raison d’e'tre is to develop strategies and respond to economic opportunities

through the provision of incentives to commercial carriers to increase airlift to
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Jamaica. Accordingly, JAMVAC has favorably considered a verbal, unsolicited
proposal from American Airlines to provide additional seats from three American
gateways for a guarantee of US $1.5M each. These are daily flights from Dallas,
five flights per week from Chicago and five flights from Miami. The total
commitment of US84.5M will be needed to leverage these additional seats. (See
Appendix 1). This amount may remain unused, but has to be committed as a

safeguard.

The Ministry of Tourism proposes to pool the resources of JAMVAC with the
marketing support from Jamaica Tourist Board (JTB) to ensure the flights are
fully supported. This will guarantee that the funds committed are not ‘called
upon’. The JIB will also be assigning its Regional Director for Airlines to work
directly with American Airlines on a day- to- day basis to monitor the programme

so as to minimize expenditure and not to encounter surprises.

CONSULTATIONS

7.

The Ministry of Finance and the Public Service was consulted on the subject

matter and their response is attached as Appendix 2.

The Olffice of the Attorney General was asked to peruse the Contract and provide
comments, attached as Appendix 3. Cabinet is asked to note, however, that the
contracts issued by American Airlines are standard and are applicable to all
countries to which this service is provided. They were therefore unwilling to draft

a special contract for Jamaica.

FINANCIAL CONSIDERATIONS

JAMVAC’s 2008/2009 budget allocation allows a maximum spend of US$2.5M on seat

support and administrative expenses. This however, is grossly inadequate, given the
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current challenges with respect to airlift. Based on the attached letter from the Ministry
of Finance and the Public Service, JAMVAC approached the Tourism Enhancement Fund
(TEF) for support. At the TEF Board meeting of July 23, 2008, a guarantee in the amount
of US$4.5M was approved on behalf of JAMVAC, in favour of American Airlines. This
decision was taken in the context of the first of the Principal Objects of the Tourism
Enhancement Fund Act, 2004 which speaks to the growth and development of the tourism
sector:
Section 3(a) implement projects and programmes which impact on the growth
and development of the tourism sector;

Please see Appendix 4, attached.

The guarantee, however, has not yet been issued.

RECOMMENDATION

Cabinet is being asked to approve:

i.  Jamaica Vacations Limited (JAMVAC) entering into contingent guarantee
arrangement with American Airlines and other airlines as economic opportunities
arise;

ii.  the attached contacts[sic]between JAMVAC and American Airlines carrying
additional flights from Miami, Chicago and Dallas gateways...
iti.  the Tourism Enhancement Fund facilitating the guarantee for the Letter of credit

with the National Commercial Banking the amount of US$1.5M per gateway. ™

In a Cabinet Decision No. 31/08, which was dated 2008 September 15, and which was
submitted to the OCG by the Cabinet Secretary, Ambassador Douglas Saunders, under
cover of the said letter which was dated 2009 November 3, it was stated that:

¥ Cabinet Submission submitted to the Cabinet from Minister Edmund Bartlett, which was dated 2008
September 9. (See Appendix IV)
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“The Cabinet considered Submission No.519/MT-12/08 in connection with a proposal
that Jamaica Vacations Limited (JAMVAC) enter in contractual arrangements with
airlines for additional seat support; and decided that the matter should be withdrawn
from the Agenda to allow for further consultations on the recommendations and
alternative  proposals, including consultations with the Attorney General’s

Department.”*

Based upon the foregoing, the OCG found that there was no Cabinet Approval for the
Airlift Guarantee and that the Cabinet had recommended that the matter be withdrawn

from the Agenda to allow for further consultation on the recommendations.

It is also instructive to note that the referenced Cabinet Submission indicated that
“JAMVAC has favorably considered a verbal, unsolicited proposal from American
Airlines to provide additional seats from three America gateways for a grantee of US

$1.5M each.”

This is contrary to the information which was supplied to the OCG by Minister Bartlett in
response to the question of “What is the extent of your knowledge of the American
Airlines Air-Lift Guarantee Deal?...” in response to the OCG’s Requisition which was

dated 2009 May 27.

In his sworn response, Minister Bartlett indicated that, based upon AA’s intentions to
reduce its flights to Jamaica, “I spoke to Mr. John Lynch, the Chairman of Jamaica
Vacations Limited (JAMVAC), and it was decided that it was imperative to take some
Jorm of action with a legacy carrier to ensure that Jamaica continued to enjoy a steady

flow of patrons to the island”

¥ Cabinet Decision which was dated 2009 September 15 submitted to the Cabinet from Minister Edmund
Bartlett (See Appendix IV)
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In the referenced Requisition of 2009 May 27, Minister Bartlett was also asked the

following question:

“The Ministry of Tourism, in an ‘Executive Summary of the Genesis of the Air Service

Agreements between Jamaica Vacations and American Airlines’, which was submitted to

the OCG, under cover of letter dated September 17, 2009, asserted, inter alia, that,

“LJAMVAC in pursuit of its primary objectives and core function accepted a verbal,

unsolicited proposal from American Airlines to provide additional service from three (3)

gateways in the United States of America.’

’

Please answer the following questions and, where possible, provide documentary

evidence in support of any assertions made.

.

7.

.

Please indicate the date on which the verbal, unsolicited
proposal was received from American Airlines;

Please state the name(s) of the representative(s) of American
Airlines who presented the verbal unsolicited proposal;
Please state the name(s) of the Government of Jamaica
representative(s) to whom the verbal, unsolicited proposal
was presented,

Please provide full particulars of the circumstances,
inclusive of location, under which the verbal, unsolicited

’

proposal was initially presented by and to all parties,’

In his sworn response to this question, Minister Bartlett indicated that “As the primary

advance by AA was not made to me, I cannot answer this question.”
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Was there any indication of impropriety and/or irregularity regarding this deal?

A review of the documentation which has been provided to the OCG and, in particular, as
it regards the Cabinet Submission and Cabinet Approval, as well as the date of signing of

the contracts, has revealed a certain degree of impropriety and irregularity.

First, it must be recalled that obtaining Cabinet Approval was held out by JAMVAC as a
precondition for the consummation of the Air Service Agreements. This material fact was
conveyed to representatives of American Airlines by way of letter which was dated 2008
June 12 at which time it was indicated that “a commitment of this nature requires the

approval of the Cabinet.”

Despite this expressed requirement and even the attempt which was made to obtain
Cabinet Approval, the following is a summation of the impropriety and irregularity which

has obtained:

1. According to Mr. John Lynch, in his sworn statement to the OCG, “all three
agreements were signed contemporaneously prior to August 11, 2008.”%;

2. The documentation that has been provided to the OCG has revealed that a Cabinet
Submission, which was dated 2008 September 9, had been sent to the Cabinet for
Approval;

3. The Cabinet, via Cabinet Decision No. 31/08, did not grant approval for the
referenced Air Service Agreements, but rather “decided that the matter should be
withdrawn from the Agenda to allow for further consultations on the

recommendations and alternative proposals, including consultations with the

Attorney General’s Department.”

Collectively taken, and should the sworn statement of Mr. John Lynch be accepted as

accurate and truthful, which, by law, it must be, the Cabinet of Jamaica, as at 2008

¥ Letter which was dated 2009 December 2 in response to the OCG’s Requisition.
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September 9, would have been requested to ‘rubber stamp’ the already consummated

Airlift Agreements, which, according to Mr. Lynch, were signed prior to 2008 August 11.

Therefore, the OCG has found what it considers to be a highly improper and irregular
state of affairs surrounding the approval of the referenced Air Service Agreements, as the
documented request for Cabinet approval occurred (1) after the Air Service Agreements
were signed and (2) the documentary evidence that has been provided to the OCG has not

revealed that such approval was in fact granted by the Cabinet.

In addition to the foregoing, the referenced state of irregularity is further compounded by
the fact that the OCG has found that the Cabinet of Jamaica, was in fact misled as the
information that was contained in the Cabinet Submission asserted that “... JAMVAC has
favorably considered a verbal, unsolicited proposal from American Airlines to provide

additional seats from three American gateways for a guarantee of US $1.5M each.”

However, the aforementioned statement has been contradicted by the sworn statements
which have been provided to the OCG and which have revealed that American Airlines

was in fact approached by representatives of JAMVAC.

Further, in order to ascertain whether there were any other instances of impropriety
and/or irregularity, the OCG also asked the following question at the end of each

Requisition.

“ Do you know, or do you have, or have you had a personal, business or other
relationship with, any of the principals, shareholders, directors, partners, officers and/or
employees of American Airlines, (hereinafter referred as ‘Airline Representative’), which
has been awarded the American Airlines Air-Lift Guarantee Deal? If yes, please

indicate:
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i. The full name of the ‘Airline Representative’ and his/her
relationship with the Airline;
it. The length of time that you have known the ‘Airline
Representative’;
iti. A full description of the nature of the relationship between

yourself and the ‘Airline Representative’.”

All the respondents answered “no” to this question with the exception of Mr. John Lynch

and Mr. Anthony King.

It is instructive to note that Mr. Lynch, in his sworn response to the OCG, which was
dated 2009 July 16, indicated that:
“I have enjoyed a long-standing working relationship in excess of twenty years
with Mr. Dolara as I had business dealings with him while employed to Sandals. 1

’

have no personal relationship with Mr. Dolara.’

Mr. Anthony King in his sworn response to the OCG, which was dated 2009 July 21,
indicated that:

“As Regional Director Airlines and Tour Operator USA for the JIB my
responsibilities are to get advance schedules, know of changes in schedules, and
advance booking data. The person from whom I get my weekly brief is Carlos
Tate Caribbean and Latin America Marketing. Gary Alfson Marketing
Development Manager, Caribbean, Miami and Latin America, I met at his Miami
office personally for the first time, introduced by Mr. Lynch. I have spoken to him
in the past about schedules. I was introduced to Peter Dolaro by the Director of
Tourism John Lynch, late 2008, the same time as Gary Alfson, not sure of his
title but he is the CEQO for American Airlines Caribbean, Miami and Latin
America markets. I do not call him on any matters personal or to do with

American Airlines.
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I know Carlos Tate from 1985 or about that year when I was a Sales
Representative of the JTB based in New York, he was the American Airlines, Sales
Representative based in New York. The relationship was seeing him at travel
functions, and travel trade shows. He left the region after ten years or about and 1
did not make contact with him until I was made Regional Director Airline and
Tour Operator in 2004. Gary Alfson I met via the telephone in my search for
American Airlines information some five to six years ago. I renewed my
acquaintance and met him personally at the time when I met Peter Dolaro late
2008. Peter Dolaro I knew of but met him for the first time when introduced by
Mr. Lynch, and I have no relationship with him person or professional at my

86
level ”

¥ Letter from Mr. John Lynch, which was dated 2009, July 16, in response to the OCG’s Requisition. (See
Appendix I)
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OFFICE OF THE CONTRACTOR GENERAL OF JAMAICA

Supplemental Report of Investigation into the Retention of the Legal Services of the

Law Firm DunnCox by JAMVAC
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Supplemental Report of Investigation

The Retention of the Legal Services of DunnCox

The OCG, upon being advised by the law firm DunnCox, by way of letter which was
dated 2009 June 9, that it now acts for and on behalf of Jamaica Vacations Limited
(JAMVAC) and the Tourist Enhancement Fund (TEF)” and that its services were
“retained to assist JAMVAC and TEF with its compliance to the said requests, ~ began
monitoring the retention of the referenced legal services, pursuant to Section 4(1) of the

Contractor General Act.

Consequently, by way of a letter, which was dated 2009 June 10, the OCG wrote to the
Permanent Secretary in the MOT, Mrs. Jennifer Griffith, raising certain critical questions
pertaining, infer alia, to the propriety of the actions of certain representatives of

JAMVAC and TEF.

The OCG’s letter of 2009 June 10 also advised the Permanent Secretary of the OCG’s
decision “... infer alia, to monitor the procurement of the legal services which are being
provided by DunnCox, to the named representatives of JAMVAC and TEF.” in keeping
with the OCG’s statutory Section 4 (1) mandate.

Subsequently, it must be noted, the referenced legal services, which were provided by
DunnCox, were retained solely by JAMVAC on behalf of Mr. John Lynch, Chairman of

the Board and Mr. Lionel Reid, Executive Director.
The services of DunnCox were not retained by the TEF.
The OCG’s initial concerns and acute interest in the propriety of the retention of the legal

services of DunnCox, by JAMVAC, emanated from the fact that in the conduct of more

than fifty (50) Investigations, during which senior public officers and officials, inclusive
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of the Prime Minister, several Ministers of Government and several Permanent
Secretaries were directly requisitioned by the OCG, this was the first time that such an
occurrence had manifested itself and under circumstances in which no one was directly

accused of any wrongdoing and/or impropriety.

In virtually all of these instances, the responses, which were all required to be declared
before a Justice of the Peace, were provided to the OCG by the individuals themselves

with no attributed legal costs being levied against the Jamaican Taxpayers.

Indeed, the OCG’s attention in the instant matter, regarding JAMVAC and TEF, was first
peaked when, upon the issuance of its first set of statutory requisitions in 2009 May, a
decision was taken by certain public officials/officers of JAMVAC and TEF to retain
legal services, although the OCG’s enquiry did not delve into the realm of criminal or
egregious unlawful conduct nor were any allegations or inferences of criminal or

egregious unlawful conduct made.

Further, the OCG was also fortified in its questioning of the appropriateness of the
retention of legal services by the officials of JAMVAC and TEF given the fact the
Permanent Secretary of the MOT, Mrs. Jennifer Griffith, who, under law, is the
Accounting Officer for JAMVAC and TEF, had neither sought nor advised the OCG of
her intention to secure legal services in responding to the almost similar questions which
were posed to the representatives of the TEF and JAMVAC, namely Mr. Lionel Reid and
Mr. John Lynch, by the OCG.

Additionally, in 2008 September, Mrs. Griffith had already provided the OCG with
relevant information and documentation, regarding the very subject matter of the
Investigation, without recourse to the services of an Attorney-at-Law from the private

bar.
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As such, the OCG, in its letter of 2009 June 10, in very unequivocal terms expressed its
grave concern “...about the propriety with which public officials/officers can commit the
Taxpayers of Jamaica to such an expense should an attempt be made to obtain some

degree of accountability from them, in the discharge of their duties as public servants.”

In so doing, the OCG voiced its clear and unambiguous concerns regarding the principle
of the matter and, in particular, as it regards the engagement of the services of a private
law firm by public officials/officers when they are called upon to be held accountable

during the discharge of their official public duties.

In addition to same, the OCG was also concerned with the propriety of JAMVAC and
TEF retaining the legal services of DunnCox to assist with the provision of responses to
the OCG’s interrogatories, at the expense of the Jamaican Taxpayers and, in so doing,

sought to ascertain the following information in its letter of 2009 June 10:

1. The approvals which had been granted to undertake the procurement;

2. The cost of the retention of the services of DunnCox and at whose expense;

3. The reasons for retaining the services of DunnCox and whether there was any
form of competition; and

4. The nature of the services which were to be rendered by DunnCox.

Reproduced, hereunder, is a verbatim copy of the OCG’s letter of 2009 June 10, which
articulates the OCG’s positions and considered opinions regarding the legal services

which were retained by JAMVAC on behalf of Mr. John Lynch and Mr. Lionel Reid:

“June 10, 2009

Mprs. Jennifer Griffith
Permanent Secretary
Ministry of Tourism
1" & 3 Floors
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64 Knutsford Boulevard
Kingston 5

Dear Mrs. Griffith:

Re: Retention of Legal Services by Jamaica Vacations Limited and the Tourism Enhancement

Fund to Provide Responses to the OCG’s Formal Requisitions for Information and

Documentation to be Supplied under the Contractor General Act - Conduct of Investigation

Into Alleged American Airlines Air-Lift Guarantee Deal for US $4.5 Million

Reference is made to the matter at caption and, in particular, an Investigation which was
initiated by the OCG in September 2008, pursuant to the investigative powers which are reserved
to a Contractor General as provided for by Sections 15(1) and 16 of the Contractor General Act
(1983).

The OCG’s Investigation into the referenced matter was convened following, inter alia, the
publication of a media article in the Daily Gleaner of September 4, 2008 and the receipt of a

letter from a concerned citizen.

Pursuant fo the conduct of the Investigation, preliminary information was obtained from you in
September 2008. Following a review of the referenced preliminary information, the OCG deemed
it prudent to request the provision of additional information from the accountable and/or other
senior officers/officials of the public bodies which are the subject of the Investigation, namely, the
Ministry of Tourism, Jamaica Vacations Limited (JAMVAC) and the Tourism Enhancement Fund
(TEF). Thus, written statutory requisitions were directed to several officers/officials of the named
public bodies on May 27, 2009.

Subsequently, the Office of the Contractor-General (OCG), by way of letter which was dated June
9, 2009, has been advised by the law firm, DunnCox, that it now acts ‘for and on behalf of
Jamaica Vacations Limited (JAMVAC) and the Tourist Enhancement Fund (TEF)” and that its

2

services were “retained to assist JAMVAC and TEF with its compliance to the said requests.
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In this particular regard, the letter advised the OCG that DunnCox would be representing some
of the public officials/officers to whom the OCG’s Requisitions were directed. The named persons

are as follows:

Mpr. John Lynch, Chairman, Jamaica Vacations Limited,
Mpr. Lionel Reid, Executive Director, Jamaica Vacations Limited;

Mpr. Godfrey Dyer, Chairman, Tourism Enhancement Fund,; and

oo~

Mpr. Ian Neita, Executive Director, Tourism Enhancement Fund.

1t is important to note that none of the named individuals has been accused by the OCG of any

wrongdoing and/or impropriety.

Whilst the OCG is aware that every individual has a right to obtain legal representation in any
matter, if so desired, the OCG must nonetheless question the propriety of Government
accountable/accounting officers/officials and other public servants, who are requisitioned in the

said capacities, to seek such legal recourse at the expense of the Jamaican Taxpayers.

The fundamental issue is not one of the public servant’s right to obtaining legal representation,
but rather the propriety of doing so in a matter which requires the simple disclosure of
information regarding the discharge of their daily functions and responsibilities in their
capacities as public servants, for matters which are related to the public body/bodies for which

they are accountable.

The actions which have been taken by representatives of JAMVAC and TEF, and which are
explicitly conveyed by the correspondence from DunnCox, begs the question as to whether or not
public officials, who are accountable, both in law and administratively, for public bodies and/or
agencies, can properly retain such services in the pursuit of responding to questions which are

within the remit of their lawful public offices and responsibilities.

Given the import of the situation, the OCG has decided, inter alia, to monitor the procurement of
the legal services which are being provided by DunnCox, to the named representatives of

JAMVAC and TEF.
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Accordingly, in your capacity as the Accounting Olfficer of all of the above referenced public
bodies, we now direct your attention to the following questions which we consider to be of

relevance to our monitoring activities and to which you must provide fulsome responses.

1. Are you aware of the retention of the legal services of DunnCox by JAMVAC and TEF? If

yes, please provide answers to the following questions:

a. The date on which you became aware of same;
The basis upon which it was decided that the legal services of DunnCox would be
retained;

c.  The name(s) of the person(s) who approved the procurement of the legal services
of DunnCox;

d.  The name(s) of the person(s) and/or entity(ies) and/or public body(ies) which
is/are responsible for the payment of all costs associated with the retention of the

legal services of DunnCox.

2. Are the respective Boards of JAMVAC and TEF aware of the retention of the legal
services of DunnCox? If yes, please indicate the date and circumstances under which

each Board became aware of same.

3. Did the Boards of JAMVAC and TEF approve the procurement of the legal services of
DunnCox? If, yes, please provide documentary evidence in support of your response

and/or any assertions made.

4. Please indicate the procurement methodology which was utilized in the retention of the
legal services of DunnCox and provide documentary evidence regarding all approvals

which were received for the referenced procurement.

5. Please detail the rates which are being charged by DunnCox for each of the services
which are being provided to the officers/officials of JAMVAC and TEF:.
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Please provide a written response to the listed questions. Your response should be delivered in a
sealed envelope, marked ‘Confidential’ and addressed to the Contractor General. The envelope
must be deposited at the reception desk of the Offices of the Contractor General, PIOJ
Building, 16 Oxford Road, Kingston 5, no later than 2:00 p.m. on Friday, June 19, 2009.

The OCG must reiterate that it is gravely concerned about the propriety with which public
officials/officers can commit the Taxpayers of Jamaica to such an expense should an attempt be
made fo obtain some degree of accountability from them, in the discharge of their duties as public

servanis.

What, therefore, obtains, are simple questions which, for the sake of propriety and accountability,

deserve to be answered. Amongst the questions which are of critical concern to the OCG are:

(1) Where should the line be drawn with respect to the matters which are under

consideration?

(2) Why, when, and in what circumstances, should public bodies and public servants obtain
advice from private legal firms in matters which are related to the discharge of their
public duties, particularly having regard to the fact that Section 79(1) of the Constitution
of Jamaica provides that “There shall be an Attorney General who shall be the

principal legal adviser to the Government of Jamaica.” ?

We have attached, herewith, for your kind attention, a copy of the correspondence from the law
firm DunnCox, which is dated June 9, 2009, advising, inter alia, that its services have been

retained by both JAMVAC and TEF.

In light of the questions which have arisen, the OCG, by copy of this letter, is advising the
Cabinet Secretary, the Financial Secretary, the Auditor General, the Attorney General, the
Chairman of the Public Accounts Committee of the Parliament of Jamaica and the Chairman of
the Public Administration and Appropriations Committee of the Parliament of Jamaica, of its
concerns regarding the propriety of the retention of the legal services of a private law firm for

matters such as the one in question.
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Whilst we are aware that the Ministry of Finance and the Public Service’s Circular #35, dated
September 22, 2008, purports to exempt the procurement of legal services from the ambit of the
Government of Jamaica Handbook of Public Sector Procurement Procedures, we wish to make it
pellucidly clear that such an exemption does not, in any way, remove the procurement of legal

services from the scrutiny of the OCG.

In point of fact, Section 4(1) of the Contractor General Act, expressly provides, inter alia, that:

1. Subject to the provisions of this Act, it shall be the function of a Contractor-General, on
behalf of Parliament --

a. to monitor the award and the implementation of government contracts

with a view to ensuring that --

i. such contracts are awarded impartially and on merit;
ii. the circumstances in which each contract is awarded or, as the case may

be, terminated, do not involve impropriety or irregularity, ... ”

1t is against this background that the OCG, in the pursuit of its mandate to ensure impartiality,
merit, propriety and regularity, in the award of government contracts, voices its concern
regarding the principle of the matter and awaits, inter alia, your kind and timely responses to the

requisitions which have been directed to you.

We so respectfully advise.”
In response to the OCG’s letter of 2009 June 10, Mrs. Jennifer Griffith, Permanent
Secretary, MOT, under cover of letter which was dated 2009 June 18, advised the OCG

as follows:

¥ OCG letter which was dated 2009 June 10, and which was addressed to the Permanent Secretary, MOT
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“Response to Question 1

I am aware of the retention of legal services of DunnCox by JAMVAC and TEF.

a) Since receipt of the various letters from the OCG dated May 27, 2009, there

have been ongoing discussions about the need for legal representation. On

Friday June 5" I was made aware that a preliminary meeting with a lawyer

was scheduled for Monday June 8" 2009.

b) Based on my understanding, persons to whom the letters were addressed did

not consider the nature of some of the requisitions/questions to be routine.

There was also the threat of criminal prosecution in item (e) on page 5 of 9.

The request for responses to be declared and certified before a Justice of the

Peace was also considered to be non-routine. Please be reminded too that [

had already responded on September 17, 2008 to questions raised on the

same matter by the OCG and had provided all documents that I had, including

copies of the draft contracts. Furthermore, when I requested extension of time

in which to respond to the letters of May 27, 2009, on behalf of persons who

where[sic] travelling or scheduled to travel overseas during the period, I was

advised in writing by Mr. Maurice Barrett, Chief Investigator, that “any

representations and/or requests for an extension of time must be made by the

respective individuals themselves and/or their Attorneys-at-law”.

¢) DunnCox was suggested by Mr. John Lynch

d) This matter is to be discussed by the relevant parties.
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Response to Question 2

The Board of Directors of the TEF is aware. [ was advised that the matter will be

discussed by the Board of JAMVAC at its upcoming meeting.

The matter was discussed at a TEF Board meeting held on June 1, 2009 and approval

was given for the retention of legal service ( see excerpt from minutes attached).

Response to Question 3

Please see response to question 2 above.

Response to Question 4

Reference is made to section No. S-1000 (Page 1 of 4) of the Government of Jamaica
Handbook of Public Sector Procurement Procedures, November 2008. Under No. I11.
that deals with Exclusions, item (4) lists legal services for non-routine assignments and
litigation. As indicated in response to question [ above, the parties involved did not

consider the matter to be routine questions.

Response to Question 5

I am aware that there was one preliminary meeting with a lawyer. I am not aware of

what rates have been agreed.”®

The responses which were provided by the Permanent Secretary revealed that the
representatives of JAMVAC did not consider the OCG’s requisitions to be non-routine
and as such relied upon the exemption which is contained in Circular #35 from the

Ministry of Finance and the Public Service.

8 Letter dated 2009 June 18 from the Permanent Secretary , MOT, to the OCG.
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It is instructive to note that the OCG, in its letter of 2009 June 10, had already indicated
that the exemption from certain aspects of the Government Procurement Procedures,
which was granted to JAMVAC and TEF by Circular # 35, had in no way removed the
scrutiny of the procurement of legal services from the purview of the Contractor General
Act or, more particularly, from the contract monitoring and investigation jurisdictions of

the Contractor General.

Further, it must be made pellucidly clear that the OCG, in advising the Permanent
Secretary that requests for extensions of time must emanate from the persons to whom
the Statutory Requisitions were issued, or from their Attorneys-at-Law, was by no means
instructing or advising that the services of an Attorney-at-Law should be procured, much

less at the expense of the Jamaican Taxpayers.

Indeed, the OCG, in considering matters pertaining to its Statutory Requisitions, requires
that any representations so made, regarding same, are done by the persons to whom the
Requisitions are made or by someone who has the legal authority to make representations
on behalf of the requisitioned individual. In such instances, an Attorney-at-Law and/or an

individual having bestowed with the “power of Attorney” are considered suitable proxies.

Therefore, the OCG’s representation that any request for an extension of time should,
inter alia, be made by an Attorney-at-Law was by no means a ‘/icence’ to thrust such an

expense upon the Jamaican Taxpayers.

It must be noted that as at 2009 June 18, when the Permanent Secretary responded to the
OCG’s requisition, and some nine (9) days after DunnCox had advised the OCG, in
writing, that its services had been retained by JAMVAC and TEF, the OCG was

informed, inter alia, that:

1. The person(s)/entity(ies) responsible for payment of the costs was “fo be

discussed by the relevant parties.”;
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2. The Board of TEF was aware of the retention of the legal services of DunnCox
and had approved same at its meeting of 2009 June 1, however, “the matter will
be discussed by the Board of JAMVAC at its upcoming meeting;

3. As Permanent Secretary, and the Accountable Officer for JAMVAC and TEF,

Mrs. Jennifer Griffith was not aware of the rates which had been agreed upon.

Having received and reviewed the referenced correspondence from the Permanent
Secretary, Mrs. Jennifer Griffith, the OCG, under cover of a letter which was dated 2009
June 30, again wrote to the Permanent Secretary reiterating its previous concerns and
requesting further particulars of the retention of the legal services which were being

rendered by DunnCox.

The OCG’s letter of 2009 June 30 was written in further pursuit of the OCG’s Section 4
mandate and also due to the dearth of information which was provided by the Permanent
Secretary, inclusive of the fact that certain approvals had not been obtained, despite the
fact that DunnCox, as at 2009 June 9, was purportedly representing both JAMVAC and
TEF.

The responses which were provided by the Permanent Secretary revealed an untenable
state of affairs which, if left unaddressed, would have left the procurement process
flagrantly improper and irregular and, consequently, in breach of the Contractor General

Act.

Consequently, the OCG was particularly interested in finding out if the referenced
procurement would have been permitted without the requisite approvals, what remedial
action would be undertaken and also to obtain full particulars of the rates which were to
be charged and the person(s) and/or entity(ies) which would be responsible for the

payment of the fees.
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Reproduced below is the OCG’s correspondence of 2009 June 30, which was addressed
to the Permanent Secretary, Mrs. Jennifer Griffith:

“June 30, 2009

Mprs. Jennifer Griffith
Permanent Secretary
Ministry of Tourism

1" & 3 Floors

64 Knutsford Boulevard
Kingston 5

Dear Mrs. Griffith:

Re: Retention of Legal Services by Jamaica Vacations Limited and the Tourism Enhancement

Fund to Provide Responses to the OCG’s Formal Requisitions for Information and

Documentation to be Supplied under the Contractor General Act - Conduct of Investigation

Into Alleged American Airlines Air-Lift Guarantee Deal for US $4.5 Million

We acknowledge receipt of your letter dated June 18, 2009, which was written in response to ours

of June 10, 2009, in the captioned regard.

The OCG notes the responses which have been posited by you in response fto the requisition

which was made of you in our letter of June 10, 2009.

1t is with some consternation that, despite the responses which you have provided in and under
cover of your letter of June 18, 2009, the OCG must again question the appropriateness of the
‘course of action’ which has been taken by the representatives of Jamaica Vacations Limited

(JAMVAC) and the Tourism Enhancement Fund (TEF).

With regard to the aforementioned, it must be noted that under law, and in particular, the
Financial Administration and Audit Act (FAA Act), you are the Accounting Olfficer with overall

responsibility for the affairs of your Ministry and its affiliate agencies/public bodies.
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As has been noted in your response, you have, on two separate occasions, provided the OCG with
information and documentation regarding the captioned matter. On the very last occasion, you
were issued a written statutory requisition, with the same stipulations and requirements as the
other representatives of JAMVAC and TEF, yet, it is noted that you did not deem it necessary to

rely upon or engage the services of Attorneys-at-Law.

With specific reference to the engagement of the services of DunnCox, and the responses which
have been provided by you, it is noted that (a) the Board of Directors of JAMVAC, as at the date
of your letter, had not yet approved the procurement of the legal services; (b) the person(s),
entity(ies) and/or public body(ies) who will be responsible for the payment of costs associated
with the retention of legal services has/have not yet been decided upon; and (c) you, as the
Accounting Olfficer, are not aware of the rates which have been agreed upon and are being

charged for the referenced legal services.

The prevailing circumstances exist despite the very clear and unequivocal fact that the services of
DunnCox have been engaged and the referenced law firm is representing officers/officials of both
JAMVAC and TEF.

What therefore still remains an anomaly is, as was expressed in our letter of June 10, 2009,
“Why, when, and in what circumstances, should public bodies and public servants obtain advice
from private legal firms in matters which are related to the discharge of their public duties,
particularly having regard to the fact that Section 79(1) of the Constitution of Jamaica provides
that “There shall be an Attorney General who shall be the principal legal adviser to the

Government of Jamaica.” 7~

Having reviewed the responses which were provided in your letter of June 18, 2009, please
respond to the following additional questions. Your response should be delivered in a sealed

envelope, marked ‘Confidential” and addressed to the Contractor General. The envelope must be

deposited at the reception desk of the Offices of the Contractor General, PIOJ Building, 16
Oxford Road, Kingston 3, no later than 2:00 p.m. on Wednesday, July 8, 2009.

1. Please indicate what action will be taken regarding the procurement of legal services by

JAMVAC and TEFL given the following:
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a. No proper procedures seem to have been employed in the
procurement/contracting of the legal services of DunnCox, as is evidenced by
the response provided in your letter of June 18, 2009,

b.  The response which has been provided by you reveals that you are not aware of
the rates which have been agreed upon for the legal services which are being

provided by DunnCox.

2. Do you, as the Accounting Officer, intend to allow and/or continue with the contractual

arrangement in its existing form?
3. Please ascertain and advise of the rates which have been agreed upon by JAMVAC and
TEF for the legal services which are being provided by DunnCox. Please indicate if

those rates are the same as those which are being charged.

4. Please ascertain and advise which person(s), entity(ies) and/or public body(ies) will be
responsible for the payment of the legal fees.

The OCG must again voice its concern regarding the principle of the matter and reiterates the

positions which were outlined in our letter of June 10, 2009.

We await your kind and timely response to the requisition which has been directed to you.

Yours sincerely,

Craig Beresford (Signed)

Craig Beresford
Senior Director, Monitoring Operations,
Corporate Communications and Special Projects

for and on behalf of the Contractor General

¥ OCG letter dated 2009 June 30 which was addressed to the Permanent Secretary, MOT.
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It must be noted that due to the gravity of the OCG’s concerns, the referenced
correspondence of 2009 June 10 and 2009 June 30, were copied to several public officials
including Ambassador Douglas Saunders, Cabinet Secretary, Ms. Sharon Crooks, then
Financial Secretary, Ms. Pamela Monroe-Ellis, Auditor General, Dr. Omar Davies,
Chairman of the Public Accounts Committee of the Parliament of Jamaica, Dr. Wykeham
McNeil, Chairman of the Public Administration and Appropriations Committee of the
Parliament of Jamaica; Senator the Hon. Dorothy Lightbourne, Attorney General; The
Hon. Edmund Bartlett, Minister of Tourism; Mr. John Lynch, Chairman, Jamaica
Vacations Limited; Mr. Lionel Reid, Executive Director, Jamaica Vacations Limited;
Mr. Godfrey Dyer, Chairman, Tourism Enhancement Fund and Mr. Ian Neita, Executive

Director, Tourism Enhancement Fund.

The OCG’s decision to copy the aforementioned persons was in keeping with its
considered opinion that the matter required the attention and consideration of senior
public officials who are themselves responsible for matters pertaining to accountability in

public expenditure and the shaping of public policy to deal with matters of this nature.

Further, the OCG was fully aware that there is a misguided perception amongst some
Public Officials/Officers that an exemption from the procurement procedures, such as is
the case under review, places such contracts outside of the scrutiny of the OCG — a matter
which the OCG also sought to stem in its letter of 2009 June 10 to thee Permanent
Secretary in the MOT.

In her response to the OCG’s Requisition of 2009 June 30, Mrs. Jennifer Griftith, under
cover of letter which was dated 2009 July 16, provided the OCG with the following

responses:
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“Response to Question 1

Please recall that queries from the Office of the Contractor General (OCG) regarding
the engagement of legal services by the Tourism Enhancement Fund (TEF) and Jamaica
Vacations Limited (JAMVAC) came after the preliminary meeting with the Attorney
before the terms of engagement were finalized. Since then, JAMVAC and TEF were
asked to decide whether they would utilize the services of an Attorney and if yes, fo
Jformalize the process of engagement, given the Exclusion Clause under No.Ill in Section
No. §-1000 (Page lof 4) of the Government of Jamaica Handbook of Public Sector

Procurement Procedures, November 2008.

a) The Chairman and the Executive Director of the Tourism Enhancement Fund took
the decision not to retain the services of an attorney and have since submitted

their responses to the OCG.

Subsequent to the initial meeting, a formal letter of engagement dated June 8,
2009, was sent to JAMVAC by Dunn Cox. The matter was discussed at
JAMVAC’s Board meeting of June 25, 2009, and a Resolution was passed for
JAMVAC to retain the services of Dunn Cox under the terms and conditions
outlined in the Letter of Engagement. Please see the attached Resolution and
Letter of Engagement).

b) Please see Resolution in (a) above.

Response to Question 2

As indicated in (a) above, the matter has now been formalized by JAMVAC.

Response to Question 3

The rates are as indicated in the attached Resolution.
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Response to question to Question 4

Payment of the legal fees incurred will be the responsibility of JAMVAC. Please see in

quotation below, advice from the Attorney General’s Chambers on the matter:

Jamaica Vacation Limited
“Jamaica Vacations Limited is a government company. Therefore, JAMVAC is a
separate legal entity in law and its operation is governed by its incorporation
documents. The Board of Directors is responsible for the management and
operations of JAMVAC and they are not personally liable for same. The Board of
Directors are empowered to take such actions including obtaining legal advice

’

for any action done in good faith pertaining to discharge of their duties.’

The Role of the Attorney General

“As the principal advisor to the Government, the Attorney General is obliged to
provide legal services to entities within central government, that is, the ministries
and departments of Government.  Organizationally, neither the Fund nor
JAMVAC is a part of central Government. Thus the office of the Attorney
General is not mandated fto provide legal services to these entities. This
recognized by Ministry of Finance Circular No. 9 which requires the Attorney
General’s Chambers to recover some of the cost of providing legal services to

statutory bodies and public companies.

Statutory Bodies and Government companies, subject to their own internal
procurement policy procedures, are generally free to procure legal services from
whomever they chose. In other words, statutory bodies and Government
companies are not obliged to utilize the services of the Attorney General’s

Chambers. It is for the Board of the relevant entity subject to the relevant
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procurement procedures governing that entity, to decide why, when and in what
circumstances they think it is necessary to seek legal advice on an issue or

: 90
procure legal services.”

The foregoing response from the Permanent Secretary revealed that following upon the
OCG’s intervention and questioning of the propriety of the retention of the services of
DunnCox, the representatives of TEF opted not to retain such legal services whilst the
representatives of JAMVAC regularized the engagement of the services of DunnCox, via

a resolution of the Board, at its meeting of 2009 June 25.

However, the Resolution of the JAMVAC Board came some two (2) weeks after
DunnCox had informed the OCG that it acted for and on behalf of JAMVAC and TEF.

The contract between DunnCox and JAMVAC was executed and signed by Mr. John
Lynch on 2009 June 26.

It is important to note that prior to the regularization of the retention of the legal services
of DunnCox, by JAMVAC, on 2009 June 25, JAMVAC, as at 2009 June 8, had already
been charged by DunnCox, for services rendered. Such charges were duly presented and
evidenced by the particulars which are contained in DunnCox’s Bill #48378 that was
provided to the OCG by the Permanent Secretary, MOT, under cover of letter dated 2009

November 6.

The referenced bill covered charges for the period of 2009 June 8 through to 2009 July 16
and was in the amount of $294,144.20.

The OCG is, therefore, of the considered opinion that the contract between JAMVAC and
DunnCox was both improperly and irregularly consummated given, infer alia, that (1)

there was no Board Approval for the award of the contract at the time that DunnCox

% Response to the OCG’s requisition which was dated 2009 July 16
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began representing JAMVAC nor (2) was the Permanent Secretary, the most senior and
accountable officer under law, for JAMVAC, aware of the charges which would accrue,
nor had such approval been granted by her and (3) services were rendered and charged by

DunnCox prior to the signing of the formal contractual agreement on 2009 June 25.

It must also be noted that irrespective of any policy exemptions which might be in force,
and whose strictures might waive certain procurement procedural requirements, the
OCG’s monitoring and Investigation of the retention of the legal services of DunnCox,
pursuant to the provisions of the Contractor General Act and, in particular, Section 4 (1)

thereof, has revealed irregularity and impropriety in the referenced procurement.

Further, the advice from the Attorney General’s Department, regarding the seeming
esoteric distinction between statutory Public Bodies and ministries and departments of
central government, is not one which the OCG will readily accept in this matter given the
fact that the Contractor General Act makes no distinction between such Public Bodies
and the need to ensure probity, fairness, transparency, impartiality and propriety in the

award of government contracts.

The OCG is of the view that any Public Body, which is expending public funds/money
which rightfully belongs to the Jamaican Taxpayers, in the award of contracts, must be
held fully accountable, infer alia, under the Contractor General Act for how those funds

are expended.

It must also be noted that Section 4.6.1 of the Staff Orders for the Public Service (2004)

indicates that:

4.6.1 The advice of the Attorney General shall be sought where:

i) in the execution of official duties and responsibilities, a public officer is

in doubt of the legal implications of any matter; or
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ii) the interests of the Government may be compromised or jeopardized;

or

iii) there are indications that legal proceedings may need to be instituted
against anyone; or

iv) other legal services are not readily available to the Ministry or

Department.

Therefore, in keeping with the requirements of the Staff Orders, it is apparent that Public
Officers, irrespective of the type of Public Body to which they are attached, should first

obtain the advice of the Attorney General on legal matters.

Further, in keeping with the comments from the Attorney General’s Chambers, the
decision to procure legal services resides, inter alia, with the Board of the relevant entity.
However, in the instant matter, the Board of JAMVAC did not approve the contract until

after certain services were already rendered by DunnCox.

It must also be noted that throughout the conduct of the OCG’s Investigation, numerous
representations were made to the OCG by DunnCox, on behalf of Mr. John Lynch and
Mr. Lionel Reid. The referenced representations also assisted in informing the OCG’s
monitoring arm of the precise nature of the services which were being rendered by

DunnCox.

It is, therefore, important to note that in the latter stages of the Investigation, several
simplistic questions were posed to Mr. Lynch and Mr. Reid. The responses to these
questions were duly complied with and submitted to the OCG by both gentlemen,
through their Attorneys-at-Law, DunnCox.

During this period, and in more than one instance, representations were made on behalf
of Mr. Lionel Reid and Mr. John Lynch, by DunnCox, for extensions of time by which to
respond to the OCG’s Requisitions.
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In one particular instance, the OCG, by way of letter which was dated 2009 September
28, requisitioned Mr. John Lynch and required him to provide “...copies of all Cabinet
Submission(s) and Decision(s) regarding the Air-Lift Guarantee Agreement between
JAMVAC and American Airlines”, by Monday 2009 October 5.

By way of a letter, which was dated 2009 October 1, the OCG was advised by DunnCox
that “Mr. Lynch is currently off the island on business and, as a result, will not be able to
complete the requisition in the requisite period. Accordingly, we are requesting a short

extension to October 9, 2009 to furnish his response”™’

Having been granted an extension to 2009 October 9, Mr. Lynch provided his sworn
statement to the OCG under cover of a letter which was dated 2009 October 7. In his
response, Mr. Lynch indicated that “A/l Cabinet Submissions and Decisions regarding
the Air-Lift Guarantee Agreement between JAMVAC and American Airlines are in the

possession of the Permanent Secretary of the Ministry of Tourism.”

In another instance, the OCG, having been made aware of certain disclosures which were
reported in the Media, as having been made at the Public Administration and
Appropriations Committee of the Houses of Parliament, on 2009 October 21, issued
formal Statutory Requisitions to both Mr. John Lynch and Mr. Lionel Reid on 2009
October 23.

In the referenced Requisitions of 2009 October 23, Mr. John Lynch and Mr. Lionel Reid

were both required to provide responses to the following questions:

“1. Reference is made to the OCG’s requisition that was dated May 27, 2009, in which

you were asked the following question:

°! Letter from DunnCox dated October 1, 2009 requesting an extension of time for Mr. John Lynch to
provide a response to the OCG’s Requisition.

°2 Statement by Mr. John Lynch in response to the OCG’s Requisition which was dated 2009 September
28.
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Has any portion of the US$4.5 Million guarantee been paid to American

Airlines since the commencement of the airlift agreement? If yes, please

indicate the total sums which have been paid to date and the associated

shortfalls which have necessitated such payment(s).

In your sworn response to the OCG, which was dated July 16, 2009, you stated “No”.

Please indicate if American Airlines Inc. has (1) billed the Government of Jamaica (GO.J)

and/or any public body or (2) called upon any portion of the US$4.5 Million guarantee

subsequent to your initial assertion that no payments had been made. If yes, please

provide responses to the following questions:

L

11

111

1V

Vi

Provide details of the period for which American Airlines Inc. has
billed the GOJ and/or the called upon guarantee,

The routes for which the GOJ has been billed and/or the guarantee
called upon;

1he total dollar value of the US$4.5 million guarantee which has
been billed and/or called upon by American Airlines Inc.

Has any payment been made to American Airlines Inc.? If yes,
please state the total dollar value of the payment(s) and the date(s)
on which the payment(s) was/were remitted;

Please provide particulars of the shortfall(s) which has/have
necessitated American Airlines Inc. billing and/or calling upon the
GOJ and/or any public body for any portion of the US84.5 million
guarantee;

Provide documentary evidence to support the claims and

assertions which you have made.

Are you aware of any additional information which you believe could prove useful to

this Investigation or is there any further statement in regard to the Investigation
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which you are desirous of placing on record? If yes, please provide full particulars of

same.”

The OCG’s Requisition of 2009 October 23 required both Mr. Lynch and Mr. Reid to
provide responses to the OCG by 2009 October 28.

It must be noted that one (1) day prior to the deadline of 2009 October 28, the OCG
received, via facsimile, a request for the extension of the deadline from 2009 October 28
to 2009 November 9. The referenced request, which came through the offices of

DunnCox, advised as follows:

“Mr. Lynch is currently off the island and Mr. Reid is currently out of town on business.

Thus they will not be able to complete your requisition in the requisite period.”

Having already been alerted by previous requests for extensions of time which were
made on behalf of Mr. Lynch and Mr. Reid, and the substance of the responses which
had, on prior occasions, been provided to the OCG, in regard to very short follow-up
Requisitions, the Contractor General instructed that the offices of both Mr. John Lynch
and Mr. Lionel Reid be contacted to ascertain the physical whereabouts of both

gentlemen.

The instructions of the Contractor General were in keeping with Section 17 (1) of the

Contractor General Act, which provides that:

“A Contractor-General may adopt whatever procedure he considers appropriate to the

circumstances of a, particular case and, subject to the provisions of this Act, may

obtain information from such person and in such manner and make such enquiries as

he thinks fit.”

» 0OCG’s Requisitions which were dated 2009 October 23, to Mr. Lynch and Mr. Reid. (See Appendix I)
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It must be noted that in each and every instance, the OCG considers and responds to
requests for extensions of time on a case by case basis and based upon the merit of such

requests.

Upon execution of the Contractor General’s instructions, by his Executive Secretary, it
was confirmed that Mr. Lynch was indeed off the island whilst Mr. Reid was in official
public office, albeit in Montego Bay. This finding, as regards Mr. Reid, was patently
contradicted by the representation which was contained in the letter from DunnCox — the
very representation upon which DunnCox’s request for an extension of time was

founded.

This representation, in the OCG’s opinion, amounted to a scant disregard for a Judicial
Investigation and was, in and of itself, a misrepresentation to a Contractor General, who,
in the conduct of an Investigation, is enclothed with the powers of a Judge of the

Supreme Court.

Therefore, the OCG deemed the representations from DunnCox to be one of a serious

import and to be manifestly disingenuous and highly contemptuous, at best.

Reproduced, herein, is an extract of an OCG Internal File Note, which encapsulates the

results of the inquiry.

“I was instructed by Mr. Christie to call and confirm if Mr. Lionel Reid, Executive
Director of Jamaica Vacations Limited and Mr. John Lynch, Chairman of Jamaica

Vacations Limited were in office.

[ called the Knutsford Boulevard branch of Jamaica Vacations Limited and spoke to Ms.
Geraldine Wright in Mr. Lionel Reid’s office at approximately 10:10am to find out if he
was in office. She informed me that he was in office yesterday (October 27"), and should
be coming back tomorrow (October 29"). Ms. Wright also informed me that Mr. Reid
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usually comes to the Kingston office whenever he is required to, however, his official

office is located in Montego Bay.

[ called the Montego Bay office of Mr. Reid at approximately 10:19am to find out if he
was there. When I was transferred to his office Mr. Lionel Reid was the person who
answered, as he identified himself to me. I told him I was just trying to ascertain whether

or not he was at the Kingston or Montego Bay office.

Mr. John Lynch’s office was also contacted at approximately 10:12am; I spoke to Ms.
Ann-marie Buckner. I told her I was trying to confirm if Mr. Lynch was in office, she

informed me that he is off the island and is expected to return tomorrow, October 29". %

Given the gravity of the representations which had been made to the OCG, by DunnCox,
on behalf of Mr. Lynch and Mr. Reid, the OCG, by way of a letter which was dated 2009
October 28, wrote to DunnCox cautioning, warning and demanding compliance with its

Requisitions of 2009 October 23, by certain stipulated deadlines.

The referenced letter to DunnCox enclosed the OCG’s Internal File Note regarding the
whereabouts of Mr. John Lynch and Mr. Lionel Reid.

Reproduced, hereunder, is a verbatim copy of the OCG’s letter of 2009 October 28 which

was written to DunnCox:

 OCG File Note which was dated 2009 October 28 (See Appendix II)
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“URGENT AND IMMEDIATE

October 28, 2009

Ms. Cindy Lightbourne
Attorney-At-Law
DunnCox
Attorneys-At-Law

48 Duke Street

Kingston

Dear Ms. Lightbourne:

Re: Notice of Formal Requisition for Information and Documentation to be Supplied under

the Contractor General Act- Enquiry Into Alleged American Airlines Air-Lift Guarantee Deal
for US $4.5 Million

We write to acknowledge receipt of your letter of even date which was written on behalf of your
Clients, Mr. John Lynch and Mr. Lionel Reid, and which was conveyed to the Olffice of the

Contractor General (OCG) via facsimile a short time ago.

You have, on behalf of your Clients, requested an extension, to November 9, 2009, of the deadline
which was previously set for your Clients to formally respond to the formal Requisitions of the

0CaG.

In your letter, you have sought to justify your request on the basis of the following representation,

viz.

“Mr. Lynch is currently off the island on business and Mr. Reid is currently out of town on

business. Thus they will not be able to complete your requisition in the requisite period.”
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Upon the receipt of your letter, the Contractor General instructed his Executive Secretary to
contact the offices of both Mr. Lynch and Mr. Reid to ascertain the physical whereabouts of Mr.
Lynch and Mr. Reid.

We have attached, herewith, for the record and for your perusal, a copy of an Internal OCG

Email File Note which was prepared by the Contractor General’s Executive Secretary.

1t is evident from the contents of the referenced File Note that the written representations which
have been made by you, in so far as they relate to Mr. Reid, are, at a minimum, highly

questionable. They have raised several serious questions.

Having regard to the circumstances, the OCG is now compelled to formally bring to your

attention the following provisions of the Contractor General Act:

1. Section 18 (3) of the Contractor-General Act provides that “For the purposes of an
Investigation under this Act, a Contractor-General shall have the same powers as a
Judge of the Supreme Court in respect of the attendance and examination of witnesses

and the production of documents”.

2. Section 18 (2) of the Contractor-General Act provides that “... a Contractor-General

may summon before him and examine on oath -

(a) any person who has made representations to him; or

(b) any officer, member or employee of a public body or any other person who,
in the opinion of the, Contractor-General is able to furnish information

relating to the Investigation,

and such examination shall be deemed to be a judicial proceeding within the meaning of

section 4 of the Perjury Act.”

The material import of the foregoing, inter alia, is that, in the instant matter, the Contractor
General is “a Judge of the Supreme Court”, and you are an Officer of the Court who has made,

at a minimum, highly questionable representations to the Contractor General.
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Additionally, it is also critical that your attention is directed to the fact that any person who
willfully makes any false statement to mislead, or misleads, or attempts to mislead, a Contractor

General in the execution of his functions, is guilty of a criminal offence.

Indeed, you and your Clients may wish to be directed by the verbatim provisions of Section 29 of
the Contractor General Act as follows:

“Every person who —

(a) willfully makes any false statement to mislead or misleads or attempts to mislead a
Contractor-General or any other person in the execution of his functions under this

Act; or

(b) without lawful justification or excuse —

i obstructs, hinders or resists a Contractor-General or any other person in the

execution of his functions under this Act; or

ii. fails to comply with any lawful requirement of a Contractor General or any other

person under this Act; or

(¢c) deals with documents, information or things mentioned in section 24 (1) in a manner

inconsistent with his duty under that subsection,

shall be guilty of an offence and shall be liable on summary conviction before a Resident
Magistrate to a fine not exceeding five thousand dollars or to imprisonment for a term

not exceeding twelve months or to both such fine and imprisonment.”

In the premises, we are now formally requiring that your Clients fully comply with the subject

Requisition on or before the following specified dates and times:

1. Mr. Lionel Reid — no later than 12:00 Noon, on Friday, October 30, 2009
2. Mr. John Lynch — no later than 12:00 Noon, on Monday, November 2, 2009
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Should any or both of your Clients fail to fully comply with the referenced demand, the OCG will
promptly initiate all coercive and punitive measures which are available to it, under the law, fo

compel their compliance.

This will be the OCG’s final demand to you and your Clients regarding this matter.

We sincerely trust that you and your Clients will be guided accordingly.

Very respectfully yours,

Moaurice Barrett (Signed)

Maurice Barrett
Chief Investigator
for and on behalf of the Contractor General

Ce. Mpr. John Lynch, Chairman of the Board, Jamaica Vacations Limited

Mpr. Lionel Reid, Executive Director, Jamaica Vacations Limited

Enclosure”

The aforementioned letter articulated the OCG’s very strong and unequivocal stance on
what it considered to be a gross misrepresentation of facts by DunnCox and a deliberate
attempt to mislead a Contractor General — all in violation of Section 29 of the Contractor

General Act.

Despite the gravity of the misrepresentations, DunnCox, by way of letter which was
dated 2009 October 28, responded to the OCG challenging the actions of the OCG and
castigating the approach which was employed by the OCG in verifying the whereabouts
of Mr. Lynch and Mr. Reid.

In its letter of 2009 October 28, DunnCox also accused the OCG, inter alia, of ‘skirting
ethical practice’ and not giving Mr. John Lynch and Mr. Lionel Reid sufficient time
within which to respond to the OCG’s Requisition.
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The letter, which was dated 2009 October 28, from DunnCox, indicated, inter alia, as

follows:

“Reference is made to yours dated October 28, 2009.

With regard to Mr. Reid’s whereabouts, as stated in earlier letter of the date instant Mr. Reid is
in Montego Bay, as your file note reflects. Nothing about that statement is “highly questionable”

or furthermore, inaccurate.

With regard to Mr. Lynch’s whereabouts, had your office bothered to be more thorough in its
Investigation, you would have learned, as we have been instructed, that Mr. Lynch, upon his
return into the island on October 29, 2009 is not scheduled to come to Kingston, but rather is

scheduled to stay in Montego Bay for the very short period that he will be in Jamaica.

1t is unfortunate that your offices saw it fit to resort to such tactics by calling clients with the fill
knowledge that they are represented by counsel, an act which one would consider inappropriate,

unacceptable, and “skating” ethical practice.

Further, the writer resents the questioning of her integrity with regard to the accuracy of her
statements. Nothing in the writer’s letter is inaccurate or misleading and at no point in the
writer’s letter did the writer indicate when either client was scheduled to return to Kingston.
Your suggestions fto the contrary is a most serious matter and is wholly without merit. We also
find it suspect that the basis for such allegations on your part would be a file of conversations by

a member of staff and not conversations had by your good self.

The Office of the Contractor General has submitted numerous requests to Mr. Lynch and Mr.
Reid and on each and every occasion, responses have been submitted in the proper form and in

the requisite time permitted by your offices.

Considering that both parties are required to properly research their responses and to execute
affidavits to attach to their responses, it strains incredulity that you would only seek to give Mr.
Reid and Mr. Lynch such a short time period (less that 4 full working days from the date delivery)

within which to consult with counsel and to prepare responses 1o your questions.
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Furthermore, the Contractor General Act does not specify requisite time periods within which a
person must respond to a requisition of the OCG, just that they are to comply. Accordingly, a

reasonable time period must be afforded considering the circumstances.

Accordingly, upon having an opportunity to properly research your request and to properly
consult with counsel, Mr. Reid and Mr. Lynch will endeavour to remit their responses within the

time allotted.””

The aforementioned letter signaled the genesis of a series of written exchanges and
documented challenges which faced the OCG during the monitoring and Investigation of
the retention of the legal services of DunnCox. The referenced letter of 2009 October 28
and the circumstances surrounding same also became the basis upon which the OCG and
the Contractor General were later accused by DunnCox of acts of “vindictiveness, ill-will,

abuse of power and malice”.

Further, the OCG, in the conduct of its Investigation into the retention of the legal
services of DunnCox was also challenged by DunnCox in regard to the applicability of
Section 18 of the Contractor General Act, in obtaining information regarding the contract
between DunnCox and JAMVAC, as well as the OCG’s motives for copying certain

pieces of correspondence to various senior public officials.

The OCG responded in writing to DunnCox’s letter of 2009 October 28, as follows:

“October 28, 2009

Ms. Cindy Lightbourne
Attorney-At-Law
DunnCox
Attorneys-At-Law

48 Duke Street, Kingston

*> Letter which was dated 2009 October 28 from DunnCox to the OCG. (See Appendix II)
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Dear Ms. Lightbourne:

Re: Notice of Formal Requisition for Information and Documentation to be Supplied under

the Contractor General Act- Enquiry Into Alleged American Airlines Air-Lift Guarantee Deal
for US $4.5 Million

We write to acknowledge receipt of your letter of even date which was written in response to our

faxed letter to you, also of even date.

We hereby, without any equivocation or reservation, repeat and restate to you the contents of our

earlier letter to you.

Please note that your reference to Mr. Reid was as follows: “Mr. Reid is currently (i.e. today) out
of town on business”. The clear implication of your letter is that Mr. Reid was/is not in office

and, therefore, was/is not in a position to address matters which relate to his official functions of

office.

However, Mr. Reid, contrary to your assertions, was, in point of fact, in his official office today —

allbeit not in Kingston. Additionally, he was reported to be in his Kingston office yesterday.

From your statements and assertions, it is also pellucidly evident that you have not taken the time
to properly inform yourself of the full import of the specific provisions of the Contractor General
Act to which you have been directed. That, however, is your choice and you will do so at your
own peril and that of your Clients.

The Requisitions of the OCG are formal Statutory Requisitions and must be addressed with the

expedition and seriousness which they clearly deserve.

Only two (2) questions were posed to your Clients. The substantive question relates specifically to
an update of information, certain particulars of which your Clients have previously furnished to
the OCG and in respect of which they have alreadly, as recently as in the past week, reportedly
made formal representations fo the Public Administration & Appropriations Committee (PAAC)

of Parliament.
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You have already been formally advised that the OCG’s demand to you and to your Clients is
final.

Very respectfully yours,

Moaurice Barrett (Signed)

Maurice Barrett
Chief Investigator
for and on behalf of the Contractor General

Ce. Mpr. John Lynch, Chairman of the Board, Jamaica Vacations Limited

Mpr. Lionel Reid, Executive Director, Jamaica Vacations Limited”

Subsequent to the exchange of correspondence between DunnCox and the OCG, on 2009
October 28, both Mr. Lynch and Mr. Reid provided responses to the OCG’s Requisitions

within the stipulated timelines.

However, the identical responses which were provided by both Mr. Lynch and Mr. Reid
further begged the question of the need for an Attorney-at-Law, the propriety of retaining
such services at the expense of the Jamaican Taxpayers and the nature of the
representations which had been made to the OCG regarding the need for an extension of

time.

Having been granted the extension of time, both Mr. Reid and Mr. Lynch provided
responses which totaled some forty (40) words, whose equivalence amounted to a

substantive ‘no’.

Having regard to the compendium of facts, inclusive of the OCG’s concerns and findings
during its monitoring of the retention of the legal services of DunnCox, the OCG, on
2009 November 3, decided to incorporate the retention of the legal services of DunnCox

as a component of its ongoing Investigation.
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To be pellucidly clear, the monitoring of the contract between JAMVAC and DunnCox,
which included a review of the services which had been provided by DunnCox, fortified
the OCG’s view regarding (1) the propriety of public officers/officials seeking legal
representation from the private bar at the expense of the Jamaican Taxpayers, and (2) the
need for a clearly defined policy and/or regulation to govern the circumstances under

which same should be allowed.

The OCG’s enquiry into the retention of the legal services of DunnCox was not spurred
by JAMVAC’s choice of law firms from the private bar, i.e. DunnCox, but rather the
propriety of the actions of Public Officials at JAMVAC. As such, the OCG’s requisitions

into the matter were first directed to the Permanent Secretary in the MOT.

Accordingly, by way of letter which was dated 2009 November 3, the OCG wrote to the
Permanent Secretary in the MOT, advising her of the OCG’s decision to commence an
Investigation and the requirement to be provided with further particulars of the contract

which had been consummated between JAMVAC and DunnCox.

Reproduced, hereunder, are verbatim extracts from the letter which was written to the

Permanent Secretary:

“November 3, 2009

Mprs. Jennifer Griffith
Permanent Secretary
Ministry of Tourism

1" & 3 Floors

64 Knutsford Boulevard
Kingston 5

Dear Mrs. Griffith:
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Re: Re: Notice of Formal Requisition for Information and Documentation to be Supplied

under the Contractor General Act- Enquiry Into Alleged American Airlines Air-Lift Guarantee

Deal for USS$4.5 Million - Retention of Legal Services by Jamaica Vacations Limited to

Provide Responses to the OCG’s Formal Requisitions for Information and Documentation to

be Supplied under the Contractor General

We write further to the Office of the Contractor General’s (OCG’s) letters of June 10 and 30,
2009 and your responses thereto, which were dated June 18, 2009 and July 16, 2009,

respectively, in the captioned regard.

More precisely, however, we write in particular regard to the OCG’s ongoing Investigation into
the captioned matter and the representations which have been made to the OCG by senior public
officials of Jamaica Vacations Limited (JAMVAC), namely: Messrs. John Lynch, Chairman, and

Lionel Reid, Executive Director, through their Attorneys-at-Law, DunnCox.

Consequently, this letter is written to you further to the undertaking which was given to you, by
the OCG, in its letter of June 10, 2009, at which time it was expressly stated that the OCG * .. has
decided, inter alia, to monitor the procurement of the legal services which are being provided by
DunnCox, to the named representatives of JAMVAC and TEF. . As such, it is incumbent on me to
inform you that the OCG has decided to include, in the captioned Investigation, matters
pertaining to the retention of legal services by JAMVAC, insofar as it relates to the OCG'’s

ongoing Investigation.

As you are aware, the OCG’s interest, and subsequent correspondence to you in the matter
emerged afier having been advised by the law firm, DunnCox, by way of letter which was dated
June 9, 2009, that it now acts ‘for and on behalf of Jamaica Vacations Limited (JAMVAC) and
the Tourist Enhancement Fund (TEF)” and that its services were “retained to assist JAMVAC

2

and TEF with its compliance to the said requests.

The OCG'’s referenced correspondence to you, regarding the retention of the legal services by
representatives of JAMVAC, emanated from its Inspectorate Division, under the signature of Mr.
Craig Beresford, Senior Director, Monitoring Operations, Corporate Communications and

Special Projects.
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In June 2009, the OCG, upon realizing that legal services were purportedly ‘procured’ on behalf
of certain representatives of JAMVAC and the Tourism Enhancement Fund (TEF), questioned,
inter alia, (1) the appropriateness of same, (2) the approvals which were involved in the refention
of such legal services; and (3) the associated costs of the services which were to be provided by

DunnCox.

In the final analysis, by way of letter dated July 16, 2009, you informed the OCG that “The
Chairman and Executive Director of the Tourism Enhancement Fund took the decision not to
retain the services of an attorney...” Your letter of July 16, 2009 also indicated that JAMVAC,
via a Resolution of the Board, formalized the retention of the legal services of DunnCox and

would be responsible for the payments of the fees which would be incurred.

Further, in response to the OCG s interrogatories, and through documentation that was provided

by you, in regard to the agreed upon rates, it was indicated, inter alia, that:

“IT WAS FURTHER RESOLVED that JAMVAC will duly cover the following fees arising from

the retention of legal representation:

i. A retainer in the sum of J$100,000.00 to meet disbursement as they arise and put
towards future bills;
ii.  The payment of Attorney’s cost at an hourly rate of J§18,000.00; with the agreement that

B

these rates will be reviewed at the end of each year.’

The Letter of Engagement which was signed by a Ms. Cindy Lightbourne, Attorney-at-Law,
representing DunnCox and Mr. John Lynch, on June 26, 2009, indicated that “Chargeable time
includes but is not limited to time spent writing letters, making or receiving telephone calls and
emails, attending on you or other people in connection with the case, considering and preparing

B

documentation, attending court, and travelling and waiting time.’

In its correspondence of June 10 and June 30, 2009, the OCG placed upon the record its
consternation regarding the retention of the legal services and “the propriety of Government
accountable/accounting officers/officials and other public servants, who are requisitioned in the

B

said capacities, to seek such legal recourse at the expense of the Jamaican Taxpayers.’
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Without prejudice to the aforementioned, and in exercising fairness to public officials/officers, the
OCG also articulated that it is mindful that ... every individual has a right to obtain legal
representation in any matter, if so desired..” However, the fundamental issue that was of
concern to the OCG then, and even more so today, as was aptly captured in our missive of June

10, 2009 is:

“... not one of the public servant’s right to obtaining legal representation, but rather the
propriety of doing so in a matter which requires the simple disclosure of information
regarding the discharge of their daily functions and responsibilities in their capacities as
public servants, for matters which are related to the public body/bodies for which they

are accountable.

The actions which have been taken by representatives of JAMVAC and TEF, and which
are explicitly conveyed by the correspondence from DunnCox, begs the question as fo
whether or not public officials, who are accountable, both in law and administratively,
for public bodies and/or agencies, can properly retain such services in the pursuit of
responding to questions which are within the remit of their lawful public offices and

responsibilities.”

In the conduct of its Investigation, the OCG has received from Messrs. John Lynch and Lionel
Reid, responses to its statutory requisition, through the offices of DunnCox. However, in more
than one instance, the representations which have been made to the OCG, through DunnCox, has
begged the question of the need for an Attorney-at-Law and whether the expense which has been

placed upon the taxpayers of Jamaica can in any way be justified.

For information and clarity, on September 28, 2009, the OCG requisitioned Mr. Lynch,
requesting that he provide “ ... copies of all Cabinet Submission(s) and Decision(s) regarding the
Air-lift Guarantee Agreement between JAMVAC and American Airlines.” Mr. Lynch was
provided with an October 5, 2009 deadline by which to provide same.

By way of letter which was dated October 1, 2009, a Ms. Cindy Lighthourne, Attorney-at-Law,

DunnCox, wrote to the OCG requesting an extension of the deadline to October 9, 2009, citing

113

that Mr. Lynch was ... off the island on business... ” In his sworn response to the OCG, which
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was dated October 7, 2009, Mr. Lynch advised the OCG as follows: “All Cabinet Submissions
and Decisions regarding the Air-Lifi Guarantee Agreement between JAMVAC and American

Airlines are in the possession of the Permanent Secretary of the Ministry of Tourism”

In another instance, the OCG, by way of letters which were dated October 23, 2009, again
requisitioned Messrs. Lynch and Reid, requiring them to provide the OCG with an update
regarding, inter alia, whether or not “American Airlines Inc. has (1) billed the Government of
Jamaica (GOJ) and/or any public body or (2) called upon any portion of the US$4.5 Million
guarantee subsequent to your initial assertion that no payments had been made... ”. In the
referenced case, this was the only substantive question which was posed to both gentlemen by the

OCG, and to which they were required to respond by October 29, 2009.

On October 28, 2009, one day prior to the submission deadline, the OCG was contacted, in
writing, by DunnCox, advising, that “Mr. Lynch is currently off the island on business and Mr.
Reid is currently out of town on business. Thus they will not be able to complete your requisition

in the requisite period. Accordingly we are requesting a short extension to November 9, 2009...”

Following upon the exchange of several pieces of correspondence on October 28, 2009, in which
the OCG had to caution, warn and demand compliance with the subject statutory Requisitions,
the OCG, was, on October 30 and November 2, 2009, provided with responses from both Messrs.
John Lynch and Lionel Reid.

Against this background, the OCG, upon receipt and review of the responses is lefi confounded
by the said responses to the basic questions which were asked and what component of responding
to same would have necessitated such an ‘involved’ representation from DunnCox. More so, it
begs the question of the relevance of an Attorney-at-Law, in the provision of simplistic answers,
at the expense of the Jamaican Taxpayers, in regard to matters for which the named individuals,

who by holding their respective posts, are accountable to the very Jamaican Taxpayers.

The identical responses which were provided to the OCG, from Messrs. Lynch and Reid, through
DunnCox, approximated forty (40) words, whose equivalence, in response to the OCG’s
interrogatories, amounted to a substantive response of ‘no’ to the questions which were posed to

them.
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So that the point is not lost, the OCG, given the compendium of facts at current, is fortified in its
views that there needs to some policy and/or regulation governing the circumstances under which

public servants can rightfully put the Jamaican Taxpayers through such expenses.

Quite succinctly, the cited examples are, in the OCG’s opinion, indicative of, and fraught with an
apparent abuse of position and privilege of Office and the apparent scant regard for state

resources coupled with a perceived contempt for accountability.

Further, in response to the OCG s letter of June 30, 2009, you provided to the OCG, under cover
of letter which was dated July 16, 2009, the requisite information pertaining fo the concerns
which were raised by the OCG. Included in your response was an extract of advice which was
provided by the Attorney General’s Chambers regarding the circumstances under which public
bodies and public servants could obtain advice from the private bar versus the Attorney

General’s Chambers. Same has been duly noted.

Whilst the OCG has noted your responses, there still remains, unanswered, fundamental
questions which are germane fo the principle of accountability, and which the OCG has posited
in its letter of June 10, 2009, including, “Where should the line be drawn with respect to the
matters which are under consideration?” The instant matter has, therefore, brought to the fore
matters of national import which, for the sake of good governance, deserve the highest

consideration should accountability remain an unfettered ethos of the Jamaican public sector.

The OCG must place upon the record that, in the conduct of approximately fifty (50)
Investigations during the past four (4) years, it has requisitioned more than one hundred (100)
persons for the purposes of its Investigations, inclusive of the Prime Minister, Ministers of
Government, Permanent Secretaries and other senior public officials yet this is the first time in
which it has been faced with a situation in which it must question the propriety of state
officials/officers seeking to bill the Taxpayers for legal services in connection with the

Investigation of actions of a public officer/official.

Having considered the import of the matter and the representations which have been made to the

OCG within the past months, through DunnCox, the OCG has decided to include the retention of
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legal services, by JAMVAC, as a component of its ongoing Investigation. As such, we hereby

direct your attention to the formal statutory Requisitions which are contained hereunder ....

.. REQUISITIONS / QUESTIONS

1. Please ascertain and advise of the following:

a. An itemized listing of the fees which have been charged to JAMVAC, by
DunnCox, in relation to the legal services which have been provided by
DunnCeox, insofar as it regards the matter under Investigation;

b.  The total fees which have been paid to date by JAMVAC insofar as it regards the
matter under Investigation;

c. The total fees which remain outstanding and payable, to date, insofar as it

regards the matter under Investigation.

Please provide documentary evidence, where possible, in support of your response and

any assertions made.

2. Are you aware of any additional information which you believe could prove useful to this

Investigation or is there any further statement in regard to the Investigation which you

are desirous of placing on record? If yes, please provide full particulars of same... "’

In her sworn response to the OCG’s Requisition, which was dated 2009 November 6,

Mrs. Griffith advised the OCG as follows:

“RESPONSES TO QUESTIONS

1. Please ascertain and advise of the following:

a. An itemized listing of the fees which have been charged to JAMV AC,.by

DunnCox, in relation to the legal services which have been provided by DunnCox,

% Requisition to Mrs. Jennifer Griffith dated 2009 November 3.
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insofar as it regards the matter under Investigation;

b.The total fees which have been paid to date by JAMYV AC insofar as it regards

the matter under Investigation;

c.The total fees which remain outstanding and payable to date, insofar as it

regards the matter under Investigation.

Responses:

a. Attached hereto are the following:
Letter from DunnCox dated June 8, 2009, setting out the terms and conditions of the
agreement including fee structure, and the request for payment of $1 00,000.00 for

retainer fees.

Letter of August 11, 2009 with attaching invoice for work done up to July 16,2009
(Invoiced amount $294, 144.20).

b.The total paid to date is two hundred and ninety four thousand, one hundred and forty
Sfour dollars and twenty cents (8294, 144.20). (Please note that the amount of the retainer
fee of $100,000 was deducted from the total of the invoice of $294, 144.20 and the
difference of $194,144.20 paid on cheque #3909085).

- cheque #3909032 $100,000.00
- cheque #3909085 85194,144.20
TOTAL $294,144.20

c. The letters noted at response 'la’ reflect the only charges, to date, indicated to and
paid by JAMV AC in the matter in which DunnCox is representing JAMVAC. The
invoice of August 11, 2009 is for work done up to July 16, 2009.
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Please provide documentary evidence, where possible, in support of your responses

and any assertions made.

Documentary evidence attached includes:

- Copy of Letter dated June 8, 2009 - Doc. A.

- Copy of Letter and Invoice dated August 11, 2009 - Doc. B.

- Copies of negotiated cheques supporting payments indicated - Doc. C.

2. Are you aware of any additional information which you believe could prove useful to
this Investigation or is there any further statement in regard to the Investigation
which you are desirous of placing on record? If yes, please provide particulars of
same.

Response:

No 297

According to the information which was provided by the Permanent Secretary, in and
under cover of letter which was dated 2009 November 6, JAMVAC had been billed by
DunnCox for services rendered up to 2009 July 16, in the sum of $294,144.20.

The information which was provided by the Permanent Secretary did not cover the full
period for which DunnCox had been providing services to JAMVAC and of which the
OCG was aware. Consequently, the OCG, by way of a letter which was dated 2009
November 10, directed a written Statutory Requisition to DunnCox seeking to obtain the

information which had not been provided by the Permanent Secretary.

DunnCox was, therefore, requisitioned in its capacity as the beneficiary of a Government
of Jamaica contract, i.e. as a Government of Jamaica Contractor, and was required to

respond to and provide the OCG with the following particulars:

°7 Sworn Response from Mrs. Jennifer Griffith dated 2009 November 6 (See Appendix I)
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1. “Please ascertain and provide responses to the following questions:

a. Provide an itemized listing of all fees which have been charged to JAMVAC,
by DunnCox, in relation to the legal services which have been provided for
matters which relate to the OCG’s ongoing Investigation. The list must be
include all services rendered, up to and including November 6, 2009, and

should include the following:

i. A detailed description of services which have been rendered;
it. The date(s) on which the listed service(s) were rendered;
iti.  The cost(s) that are associated with each of the listed services which
were rendered;
iv. A copy of the invoice which was submitted to/or is to be submitted to

JAMVAC in support of the fees paid and/or payable.

Please provide documentary evidence, where possible, in support of your

response and any assertions made.

b. Please indicate the total fees which have been paid to date by JAMVAC

insofar as it regards the matter under Investigation;

c. The total fees which remain outstanding and payable by JAMVAC, up to

November 6, 2009, in respect of the matter which is under Investigation. The

response must include the following:

i. A detailed description of the services which have been rendered;
it. The date(s) on which the listed service(s) were rendered;
iti.  The cost(s) that are associated with each of the listed services which
were rendered;

iv. A copy of the invoice which was submitted to/or is to be submitted to
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JAMVAC in support of the fees paid and/or payable.

Please provide documentary evidence, where possible, in support of your

response and any assertions made.

2. Are you aware of any additional information which you believe could prove useful to
this Investigation or is there any further statement in regard to the Investigation
which you are desirous of placing on record? If yes, please provide full particulars of

same.

It is of particular import that we bring your attention to the fact that the Ministry of
Tourism (MOT), through its Permanent Secretary, Mrs. Jennifer Griffith, has already
provided the OCG with particulars of the government contract which was executed

between JAMVAC and DunnCox.

In the instant case, the MOT, by way of letter dated November 6, 2009, has provided the
OCG with particulars of the fees which have been charged by DunnCox up to July 16,
2009. Therefore, the Requisition which is made of you requires that the information be
made current, to include fees incurred up to November 6, 2009, and that the services

rendered and associated fees are disaggregated.

By copy of this letter, the relevant state authorities and government officials, inclusive of
the Accounting and Accountable Officers of JAMVAC, the Public Body which has
awarded the referenced contract to DunnCox, are hereby informed of the OCG’s
requirements of you in respect of the formal provision of information which relates to the

retention of the legal services of DunnCox. "

* OCG Requisition to DunnCox dated 2009 November 10 (See Appendix II)
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By way of letter which was dated 2009 November 13, DunnCox wrote to the OCG
advising, inter alia, that it would be unable to provide a response to the OCG’s
Requisitions without first obtaining approval from Mr. John Lynch and Mr. Lionel Reid,
its Clients. This, as stated by DunnCox, was due to the lawful obligations of

Attorney/Client privilege.”

In addition, the referenced letter from DunnCox further questioned, inter alia, the OCG’s
rationale for including the retention of the legal services which were rendered by
DunnCox as a component of its Investigation and stated, inter alia, that compliance with
the OCG’s request would place DunnCox in the “invidious position of breaching

attorney/client privilege.”

It is also the case that, in its letter of 2009 November 13, DunnCox apparently failed to
fully appreciate the distinction between the OCG’s Investigation into the US$4.5 Million
American Airlines Airlift Guarantee Deal and the OCG’s Investigation into the retention

of legal services by JAMVAC.

Instead, the law firm indicated that DunnCox had nothing to do with the American
Arilines Airlift Guarantee Deal and as such described the OCG’s decision to include in its
main Investigation matters pertaining to the retention of legal services by JAMVAC as

“overreaching and misconceived”.

DunnCox, in its letter of 2009 November 13, repeatedly requested that the OCG provide
the basis/rationale upon which it was investigating the retention of the legal services of

DunnCox and sought to direct the OCG’s attention to the following documentation:

1. Regulation (4) (1) (g) of the Public Sector Procurement Regulations 2008 which
excludes legal services for non-routine assignments and litigations from the

procurement procedures;

*Letter from DunnCox dated 2009 November 13. (See Appendix II)
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2. Circular # 35 from the Ministry of Finance and the Public Service; and
3. A letter from the Hon. Minister of Justice and Attorney General to the Chairman
of the General Legal Council, advising that non-routine legal services were

exempt from the procurement guidelines.

The above referenced matters were, from the very outset of the OCG’s monitoring,
already taken into consideration by the OCG. However, DunnCox failed to realize and/or
appreciate the fact that contractual services which are exempted from the procurement
procedures are not removed from the purview of the Contractor General Act.
Consequently, the OCG retains the lawful authority to monitor, enquire into or

investigate such contracts as it deems fit.

Reproduced, hereunder, is a verbatim extract of the 2009 November 13 letter from

DunnCox:

“We acknowledge receipt of your letter dated November 10, 2009 wherein you (inter
alia) make certain requisitions of this firm, which requisitions are set out on pages 5 and

6 of your letter.

DunnCox is willing to cooperate with the Olffice of the Contractor General and we are
ever mindful of the provisions of the Contractor General Act as well as the various
powers, duties and responsibilities attendant with the Olffice of the Contractor General.

We stand willing to comply with all valid, reasonable and lawful requisitions of your

good office.

In relation to the requisitions/questions in your November 10" letter, we set out our

initial responses thereto as follows:

1. As you are aware, we have provided legal services from June 2009 to Jamaica

Vacations Limited (JAMVAC) based upon a very specific retainer, that is, to
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assist JAMVAC with its compliance with the various requests to it by your office
as regards the alleged American Airlines Air Lift Guarantee for US$4.5 Million
matter. As Attorneys-at-Law, we have legally binding professional duties to our
clients which constrains us from disclosing any information to third parties
(including the Office of the Contractor General) without our Client’s written
consent first had and obtained. We are certain you appreciate that legal
professional privilege attaches to all correspondence and documentation between
DunnCox and our clients and, generally, the sanctity of such privilege remains
paramount in our jurisdiction. Therefore, before we can even consider responding
to your request, we will firstly have to discuss your request with our Client who
will instruct if they are willing to waive legal privilege to facilitate our releasing
information to you as requested. We are in the process of doing this. Should we be
provided with such waiver of privilege, we may then be in a position to respond

further to your requisitions.

2. We note that your November 10, 2009 letter makes reference to our letter of June
9, 2009 to the Office of the Contractor General wherein we advised your office
(inter alia) that we act for and on behalf of JAMVAC and that our services were
retained by our Client fo assist them with their fulsome compliance to your formal
requisitions pertaining to the American Airlines Air Lift Guarantee for US$4.5
Million. Your November 10" letter also makes reference to the fact that you are
already in possession of our engagement letter with our Client dated June 8, 2009
as well as a copy of our first invoice dated the August 3, 2009 for services
rendered to our Client. Based on the aforesaid, if the correspondence in your
possession is carefully reviewed, you must be fully aware and appreciate that the
scope of our retainer is very limited and had absolutely nothing to do with the
entering into or operation of the alleged American Airline Airlift Guarantee Deal
Jor US$4.5 Million itself (which, as we understand, is the subject of your
Investigations). Our retainer remains very limited to providing services to our

Client in formulating and providing responses fo your requisitions for
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information and documentation to be supplied pursuant to the Contractor
General Act. Our understanding is that to date all requisitions from your office
have been fully answered and (we trust) satisfied. Our retainer never extended to
nor were we at any time involved with or instructed by JAMVAC or any other
entity in relation to the entering into or operation of the alleged American
Airlines Air-Lift Guarantee Deal for US$4.5 Million. Based on the above, the
decision of your office to now expand your captioned Investigations to “include”
in your Investigations and enquiry into the alleged American Airlines Air-Lift
Guarantee Deal for US$4.5M “contractual matters pertaining fo the retention of
legal services by JAMVAC, insofar as they relate to the OCG’s on-going
Investigation” are, in our opinion overreaching and misconceived. DunnCox had
absolutely nothing to do with the alleged American Airlines Air-Lift Guarantee
Deal for US$4.5M and as such we are unable to assist with the on-going
Investigations of the Office of the Contractor General upon and in relation to that

matter.

3. Generally, we must comment adversely on the attempt by your good office to cast
a wide net by expanding your Investigation without properly substantiating or
even offering a reasonable basis for your so doing, particularly when the
immediate effect of any compliance with your requisition would place us in the

invidious position of breaching attorney/client privilege.

4. You have advised that you have already received from the Ministry of Tourism
copies of the “particulars of the Government contract that was executed between
JAMVAC and DunnCox™ (which we presume is a reference to our engagement
letter) and you indicate that you have to hand particulars of the fees which were
charged by DunnCox up to July 16, 2009. You therefore have in your possession
all documentation pertaining to the engagement of DunnCox’s services and all
bills or invoices which have been issued by DunnCox to JAMVAC pertaining to

the abovecaptioned matter. As we have indicated to you, in relation to your
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requisitions up to November 6, 2009, we require our client’s written

authorization.

5. Kindly clarify for us the basis/rationale on which your office has decided to
include in its Investigations into the alleged American Air-Lift Guarantee Deal
Jor US84.5M contractual matters pertaining to the retention of in June 2009 of
non-routine legal services by JAMVAC to assist it in responding to and complying
with the requests of the Olffice of the Contractor- General. We fail to see how our
engagement and/or provision of these services are related to the Investigation of
the alleged American Airlines Air-Lift Guarantee deal for US$4.5 milion, We will

appreciate your clarification as to why this information is sought.

6. Could you kindly clarify for us the basis/rationale on which your office has
decided to include in its captioned Investigation contractual matters pertaining to
the retention of legal services by JAMVAC as regards our Clients seeking the
services of DunnCox?We fail to see how our engagement and/or provision of
these services are related to the Investigation of the alleged American Airlines
Air-Lift Guarantee deal of US$4.5 million. We will appreciate your clarification
as to why this information is sought. In the interim, and in the event your
requisitions pertain to the procurement of legal services, we direct your attention
to Regulation 4 (1) (g) of the Public Sector Procurement Regulations 2008 under
the Contractor- General Act, Dated December 12, 2008, Circular No. 35 dated
the 22" day of September, 2008 from the Ministry of Finance and the Public
Service as well as letter dated September 30, 2009 from Honourable Minister of
Justice and Attorney General to the Chairman of the General Legal Council
advising of procurement guidelines for legal Services by GO.J entities which all,
inter alia, make it clear that legal services for non-routine legal assignments are

exempted from procurement procedures.
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7. Based on the above we are compelled to advise that it may not be possible to
answer your requisitions (or even be in a position to so do), much less by the

deadline of Monday November 16, 2009 which has been unilaterally imposed.

We stand willing to meet with you as regards the above issues and your requisition
(subject to client instruction) and, in the interim look forward to your full consideration

o . . 100
and early response to the various issues raised herein by us.”

Due to the issues which were raised in the 2009 November 13 letter from DunnCox, the
OCG, by way of letter which was dated 2009 November 16, deemed it necessary and
appropriate to advise DunnCox, inter alia, that “With the deepest of respect, your
assertions and questions would suggest that either you have not read the Contractor
General Act or, if you have read it, you are not in agreement with its provisions. We have
been cautiously persuaded towards this view, as we are reluctant to accept that you have

2

read the Act but are incapable of understanding what you have read.

The OCG’s letter of 2009 November 16 in many instances directed DunnCox to various
provisions of the Contractor General Act and outlined the supremacy of an Act of
Parliament over a Statutory Regulation — that is to say that the Contractor General Act is
in no way fettered by the exemptions which were contained in the Procurement

Regulations and/or Circular #35 from the Ministry of Finance and the Public Service.

On the matter of Attorney/Client privilege, the OCG also advised DunnCox that “... if
your proposition is taken to its logical conclusion, then what you are in fact saying is that
Mr. John Lynch and Mr. Lionel Reid, who are public servants, can lawfully withhold the
permission which you say you are seeking from them and, by so doing, effectively conceal
Jfrom the OCG, and from the Jamaican Public, just how much of the Taxpayers’ money is

being spent by them with you and for what.

1% Letter from DunnCox which was dated 2009 November 13 (See Appendix IT)
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The OCG is not entirely certain if this is the sort of argument that you or your Clients, or

your Clients’ superiors, are prepared to publicly advance and defend.”

Further, in its response of 2009 November 16, the OCG also advised DunnCox, infer
alia, that “It is a matter in respect of which your Clients, who are public servants and/or
public bodies, are paid and/or funded by the Jamaican Taxpayer. They are publicly
accountable under law for what they do in the discharge of their public functions and, in

particular, what they do in their expenditure of public funds.

The matter before us is also one in respect of which a private law firm, DunnCox, has
been awarded a “Government contract within the meaning of Section 2 of the Contractor

General Act.

In consequence, DunnCox, whose fees are now being paid out of public funds, is also
accountable under the law to the OCG for its implementation and performance of the
referenced contract. 1 can understand your discomfort about this, but you should
appreciate that even law firms are bound by the duly promulgated laws of the Parliament

of Jamaica.

It is critically important that neither you nor your Clients should lose sight of these

pivotal and determinant circumstances, lest you do so to your detriment.”"!

The unique element of the OCG’s enquiry is one in which a Government Contractor
sought to obstruct the OCG’s Investigation by claiming Attorney/Client privilege, albeit
in a matter in which the only requirement made was for a disclosure of the contractual
duties which were performed by DunnCox under the contract and the rates which were

associated with same.

191 Refer to letter from the OCG to DunnCox dated 2009 November 16 (See Appendix IT)
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Further to the aforementioned, on Wednesday, 2009 November 18, DunnCox complied
with the OCG’s Statutory Requisition and provided a response to the OCG in regard to
the charges which had been incurred. In its letter of 2009 November 18, complete with a

duly executed Voluntary Declaration, DunnCox advised the OCG, infer alia, as follows:

1. “..As the Office of the Contractor General is in possession of our Statement of
Charges dated August 3, 2009 for the period June 8, 2009 to July 16, 2009, the
Jfollowing is a listing of the services rendered from July 17, 2009 to November 6,
2009...

... The total fees associated with the aforementioned charges are as follows:

Attorney’s Fees: $147,780.00

o The Cost of each service is determinate upon the time necessary to complete

the task. We bill in ten-minute increments.

o No Statement of Charges has been submitted to JAMVAC save and except that

dated August 3, 2009 which is in your possession.

b. ... To date, JAMVAC has paid DunnCox the sum of $294,144.20.

c. ... At present no fees remain outstanding and/or payable. "

Therefore, based upon DunnCox’s sworn statements, between the period of 2009 July 17
and 2009 November 6, JAMVAC incurred expenses in the sum of J$147,780.00 for legal
services which were provided by DunnCox. This cost, in the OCG’s opinion, cannot be

rightfully justified.

12 DunnCox’s response to the OCG’s Requisition. 2009 November 18 (See Appendix IT)
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In addition to the above referenced response, DunnCox, in its cover letter of 2009

November 18 also advised the OCG as follows:

“We acknowledge receipt of yours dated November 16, 2009, the contents of

which are duly noted, but respectfully disagree with certain assertion therein.

As we indicated in our letter dated November 13, 2009 in order for us to respond
to your requisitions we are duty bound to first obtain our client’s written
instructions so to do. We have now received our client’s instructions to provide

you with the responses to the requisitions in your aforesaid letter.

Based solely on our client’s instructions, please find enclosed herewith:

1. Responses of Hyacinth Lightbourne in response to the requisitions dated
November 10, 2009 by the Office of the Contractor General regarding
American Airlines Air-Lift Agreement; and

2. Form of Voluntary Declarations duly executed by Hyacinth Lightbourne.

1t is important for you to realize that we continue to stand by the positions set out
in our letter dated November 13, 2009 (inter alia) relating to legal professional
privilege. Therefore, our response to your requisitions must not be construed as a
departure from our correctly stated positions as set out in our letter dated

November 13, 2009.

As a separate issue, we reserve all rights pertaining to the issues raised in our
letter of November 13, 2009 (particularly the general principles as regards legal
professional privilege and the exemption from the procurement process of non-
routine legal services) which we trust you will agree is generally of such
importance that we should deal fully with this issue at another time and perhaps

in another forum.
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We trust the attached responses satisfy your requisitions and we reiterate our
commitment to work with assist the Contractor General in the proper discharge of

the rights, duties and obligations of that office. ™"

The above referenced letter again challenged the legal authority of the OCG to request
documentation pertaining to a Government contract from, the offices of an Attorney-at-

Law, who, in the instant matter, was also a Government Contractor.

In particular, the letter from DunnCox and its reference to Attorney/Client privilege has
brought into sharp focus the provisions which are contained in Section 18 (4) of the
Contractor General Act, Parliament’s intent in relation thereto and their applicability to
matters which are deemed secret and confidential.

For clarity, Section 18 (4) of the Contractor-General Act provides as follows:

“Any obligation to maintain secrecy or any restriction on the disclosure of information

or the production of any document or paper or thing imposed on any person and by or

under the Official Secrets Act, 1911 to 1939 of the United Kingdom (or any Act of the

Parliament of Jamaica replacing the same in its application to Jamaica) or, subject to

the provisions of this Act, by any other law (including a rule of law) shall not apply in

relation to the disclosure of information or the production of any document or thing by

that person to a Contractor-General for the purpose of an Investigation; and

accordingly, no person shall be liable to prosecution by reason only of his compliance

with a requirement of the Contractor-General under this section.” (OCG Emphasis)

In the instant matter, the OCG’s rationale and authority to request the said information
has also been shrouded in the penumbra of the application and interpretation of the
exemption which was granted for the contracting of non-routine legal services by Public

Bodies.

193 Letter from DunnCox to the OCG which was dated 2009 November 18
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In acknowledging the receipt of DunnCox’s response to the OCG’s Requisition, the
OCQG, by way of letter which was dated 2009 November 19, advised DunnCox, inter alia,

113

that in couching its response it is “...apparent that you have still not grasped the full

import of the provisions of the Contractor General Act... " '**

In its letter of 2009 November 19 the OCG also asserted that “...it is important for you to
be aware that should DunnCox, in the future, become the subject of the OCG’s attention
under the Contractor General Act, the positions which were conveyed by us, to you, in

’

our letter of November 16, 2009, will be fully enforced against you without condition.’

Whilst the OCG is appreciative of the apprehensive on the part of DunnCox as it regards
breaching Attorney/Client privilege, the OCG is of the unwavering belief that the law
must be properly interpreted, applied and fully enforced. Whilst DunnCox was of the
view that Section 18 (4) did not apply or supersede the obligations of ‘privilege’, the
OCG is also cognizant of the fact that there are other statutes in Jamaican Law which,
though worded differently, are themselves unambiguous in intent as regards the waiving

of the Attorney/ Client privilege.

In point of fact, the Child Care and Protection Act (2004) is one such statute which

overcomes Attorney/ Client Privilege.

Section 6 (2), (3) and (9) of the Child Care and Protection Act provides as follows:

“(2) Any person who has information which causes that person to suspect that a
child-

(a) has been, is being or is likely to be, abandoned, neglected or,
physically or sexually ill-treated, or

(b) is otherwise in need of care and protection, shall make a report to the
Registry.

194 OCG letter to DunnCox which was dated 2009 November 19.
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(3) A prescribed person who, in the discharge of that person's duties, acquires
information that ought reasonably to cause that person to suspect that a child-

(a) has been, is being or is likely to be, abandoned, neglected or,
physically or sexually ill-treated, or

(b) is otherwise in need of care and protection, shall make a report to the
Registry in accordance with the provisions of this section.

(9) Subsection (2) or (3) applies even if the information on which the belief is
based-

(a) is privileged as a result of a relationship of attorney-at-law and client;
or

(b) is confidential,
unless there is no substantial risk that the welfare of the child will be further

endangered.”

Therefore, Jamaican law, as it currently exists on the statute books, has already embraced
the principle of jettisoning Attorney/Client privilege in the quest for achieving the greater

good in the public interest and in respect matters which hold serious societal import.

This is an important feature of Jamaican law which may have been overlooked by
DunnCox but which, in the OCG’s opinion, ought not to be readily overlooked or
ignored, particularly when the issue at hand is a Government contract which has been
awarded by a Public Body to a law firm such that the law firm becomes a Government
contractor and, consequently, is obliged to render a service to the Public Body in return

for compensation which is to be paid for by the Taxpayers and People of Jamaica.

If these are the circumstances of the case, then on what credible or logical basis can an
argument be properly advanced by any law firm that the independent Commission of the
Parliament of Jamaica which was established by statute to monitor and to investigate
such contracts — to ensure probity, propriety, transparency, accountability, competition

and value for money in the expenditure of Taxpayer funds, and which is enclothed with
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the powers of a Judge of the Supreme Court of Jamaica — should be barred from
enquiring into said contracts merely because the Government contractor in question is a

law firm?
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Challenges to the OCG’s Statutory Authority and Credibility

Following upon the receipt of DunnCox’s response to the OCG’s Requisition of 2009
November 10, the OCG was presented with a 2009 December 10 letter from DunnCox
which, in the main, questioned the OCG’s integrity and imputed retribution and a
vindictive motive for launching an Investigation into the retention of the legal services of

105
DunnCox.

In its letter of 2009 December 10, DunnCox outlined three main arguments which, in the
OCG’s opinion, amounted to a documented assault on the OCG and the Contractor
General. In so doing, DunnCox accused the OCG, inter alia, of an abuse of power which

was driven by an ill intent towards the law firm.

In the first instance, DunnCox’s main argument centered around the OCG’s interpretation
of Section 18 (4) of the Contractor General Act and the OCG’s insistence that DunnCox
should provide the OCG with the requested information. Essentially, DunnCox informed
the OCG that the OCG’s belief that Section 18 (4) of the Contractor General Act could

override Attorney/Client privilege was inaccurate ill-founded.

In presenting its arguments, DunnCox accused the OCG of failing to cite Section 18 (5)

of the Contractor General Act which provides that:

“No person shall, for the purpose of an Investigation, be compelled to give any evidence
or produce any document or thing which he could not be compelled to give or produce in

’

proceedings in any court of law.’

This provision, in the opinion of DunnCox, was sufficient to cover legal professional

privilege. However, the OCG does not share DunnCox’s view which, in the OCG’s

1% Letter from DunnCox to the OCG which was dated 2009 December 10 (See Appendix II)
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considered opinion, represents a strained interpretation of Section 18 of the Contractor

General Act.

DunnCox further cited specific cases and legal opinions which, infer alia, spoke to the
fact that legal professional privilege is deemed sacrosanct and that the courts will curtail
or abolish the privilege “whenever the legislative provision would be rendered
inoperative or its object largely frustrated in its practical application, if the right,

’

freedom or immunity were to prevail over the legislation.’

These cases, in the OCG’s opinion only served to strengthen the OCG’s view that Section
18 (4) of the Contractor General Act was in fact applicable and superseded
Attorney/Client privilege. In point of fact, should DunnCox’s reasoning be taken to its
logical conclusion, then the Contractor General would have no jurisdiction whatsoever in
contractual matters between a Public Body and any Attorney-at-Law or law firm which

has been awarded a Government contract.

Further, Section 18 (4) of the Contractor General Act contains no ambiguities and is
written in very clear and expressed language, thereby removing any equivocacy which

would reasonably restrict its applicability to the disclosure of information to the OCG.

In its letter of 2009 December 10, DunnCox questioned the actions of the Contractor
General and disputed “the motives of the OCG’s Investigation of our retention”. In so

doing, DunnCox cited, inter alia, the following:

1. The basis upon which the OCG started the Investigation;

2. The letter from the Ministry of Justice to the Chairman of the Legal Council,
Circular # 35 from the Ministry of Finance and the Public Service and the 2008
December Procurement regulations which all articulated that non-routine legal

services were exempt from the procurement guidelines;
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3. The fact that DunnCox played no part in the American Airlines Airlift Guarantee
Deal; and

4. That the OCG’s Investigation commenced only after DunnCox had described the
OCG’s actions of 2009 October 28, in a letter of the same date as being

’

“inappropriate, unacceptable and skating ethical practice.’

DunnCox went further to state that “If is clear from the aforementioned that your
decision to investigate our retention was done purely as an act of retribution rather than
upon any sound concern that impropriety has occurred. Such conduct is an abuse of

’

power.’

In its closing paragraphs, DunnCox also levied further accusations against the OCG
indicating that “despite your many letters/requisitions to JAMVAC, it was only your letter
of November 10, 2009 and subsequent letters addressed to our firm that have been copied
fo the various divisions of government. We can only surmise that your decision to copy
the divisions was an attempt to embarrass or somehow malign our firm’s good name.

’

Such conduct is also an abuse of power.’

It must be recalled that the OCG’s monitoring of the retention of the legal services of
DunnCox began in earnest in 2009 June, whereas the referenced monitoring was elevated
to an Investigation on 2009 November 3. However, it is apparent that DunnCox was not
privy to the OCG’s enquiries into the matter prior to the law firm being approached on

2009 November 10.

Further, as at 2009 December 10, when DunnCox levied its numerous charges of
vindictiveness and malice against the OCG it was apparently still not aware nor was it
privy to certain material facts which would render the premises of its accusations wholly
inaccurate. In so doing, DunnCox erred on many counts and made false, damaging and

very unfortunate accusations against the OCG and the Contractor General.
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By way of letter which was dated 2009 December 14, the OCG posited its response to
DunnCox and provided the law firm with details of the incontrovertible facts which
would clarify the record and disabuse it of the opinion that the OCG’s Investigation of
the matter was driven by anything other than “a sound concern that impropriety has

occurred.”

In its letter of 2009 December 14, the OCG also required that DunnCox provide a written
apology retracting the accusations and that such an apology should be copied to all of the

persons to whom DunnCox’s letter of 2009 December 10 had been copied.

Accordingly, detailed below is the OCG verbatim response to the accusations and

charges which were levied by DunnCox in its letter of 2009 December 10:

“VERY URGENT

2009 December 14

DunnCox
Attorneys-At-Law
P.O. Box 365

48 Duke Street
Kingston

Jamaica, W.1

Attention: Mr. Lincoln Eatmon, Esq., Senior Partner

Dear Sirs:

Re: Request for Apology and Withdrawal of Defamatory Statements Made Against the Contractor

General and the Office of the Contractor General — In the Matter of the Retention of Legal

Services by Jamaica Vacations Limited (JAMVAC) to Provide Responses to the OCG'’s Formal
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Requisitions for Information and Documentation to be Supplied under the Contractor General

Act

We write to acknowledge our receipt of your letter dated 2009 December 10, which was received
in the Office of the Contractor General (OCG) on Friday, 2009 December 11. We also write
further to and in confirmation of a teleconference which was conducted between our respective
offices (Greg Christie/Chris Bovell/Maurice Barrett) shortly afier the OCG'’s receipt of the

referenced correspondence on Friday afiernoon at 3:00 PM.

Your missive of the 10™ instant contains certain expressed opinions and unequivocal statements
which warrant the OCG’s reiteration of its previously articulated positions as well as the
conveyance of certain material facts to your knowledge. Facts, which, based upon the content of
your letter, it is apparent that you were not fully apprised of at the time of your drafiing of the

referenced letter.

The elucidation of the referenced documented facts will, beyond doubt, render your bold and
unequivocally expressed statements which have attributed to the OCG an act of ‘retribution’, an
attempt to malign the good name of DunnCox and the consequent alleged “abuse of power” by
the Contractor General and the OCG, to be baseless and, indeed, bordering upon recklessness

and lending itself to being libelous.
We will, therefore, address the content of your letter based upon the three (3) main issues which
it seeks to convey, inclusive of your assertion that the OCG has overlooked and/or ignored

certain aspects of the law. As such, detailed hereunder are our responses thereto:

Legal Professional Privilege

We must thank you for the extensive research which you have undertaken regarding the
application of Section 18 of the Contractor General Act to the legal professional privilege which

exists between Attorneys-at-Law and their Clients.

Section 18 of the Contractor General Act is, in fact, a very unique provision of the statute, which,

quite understandably, brings about an appreciable apprehensiveness regarding its applicability.

American Airlines Airlift  Office of the Contractor General 2010 February
Guarantee Deal Page 187 of 212



We must, however, respectfully advise that we do not share the opinion which has been proffered

by your goodly offices.

In the instant matter, and using the very cases and legal arguments which have been advanced by
you, we must highlight the following which, in the OCG’s view, fully supports the OCG’s

positions:

a. Legal professional privilege is deemed sacrosanct. However, “the privilege can be
abolished or curtailed by statute by clear and express language or necessary
implication”. For the avoidance of doubt, we have stated hereunder the provisions which

are contained in Section 18(4) of the Contractor General Act as follows:

“Any obligation to maintain secrecy or any restriction on the disclosure of information
or the production of any document or paper or thing imposed on any person under the
Official Secrets Act, 1911 to 1939 of the UK (or of any Act of Parliament of Jamaica
replacing the same in its application to Jamaica) or, subject to the provisions of this
Act, by any law (including a rule of law) shall not apply in relation to the disclosure of
information or the production of any document or thing by that person to a Contractor

General for the purpose of an Investigation ...”.

b.  The courts will curtail or abolish the privilege “whenever the legislative provision would
be rendered inoperative or its object largely frustrated in its practical application, if the

right, freedom or immunity were to prevail over the legislation”.

A careful reading of the Contractor General Act, and in particular Section 18 of the Act, will
reveal that there is no ambiguity in Section 18(4) of the Contractor General Act. Further, it is the
OCG'’s considered view that Sections 18(1), 18(2), 18(4) and 18(5) of the Contractor General
Act, both in terms of the language employed and their expressed intent, do not support the
argument which is being posited by you, particularly having regard to the peculiar public

interest circumstances which lie at the very foundation of this matter.

Further, in the instant matter, the OCG’s Requisition to DunnCox, which was dated 2009

November 10, required yvou solely to provide an itemized and disaggregated listing and details
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of the charges which had been billed and/or which were billable to and payable by Jamaica

Vacations Limited (JAMVAC) in respect of legal services which were rendered by DunnCox in

respect of matters which related specifically to the Government contract which was

consummated between JAMVAC and DunnCox. In particular, the matters were related to the

expenditure of public funds by your Clients, who, in respect of all of the material issues which

are under consideration, were public servants acting at all material times in the discharge of

their public functions.

Further, and despite the fact that it is the OCG’s contention that Section 18 of the Contractor

General Act overrides the Attorney/Client privilege which is the subject of this matter, it must

nevertheless be further emphasized that the OCG’s Reguisition of DunnCox did not in any way

require DunnCox to divulge the nature and/or content of the Attorney/Client disclosures which

had taken place between DunnCox and Mr. John Lynch and/or Mr. Lionel Reid nor the

particulars of any professional advice which was given by DunnCox to Mr. John Lynch and/or

Mr. Lionel Reid,

The Actions of the Contractor General

Page four (4) of your letter states that whilst you do not question the OCG'’s statutory authority to
monitor the award and/or termination of Government contracts, you have nonetheless deemed it
necessary to dispute the motives of the OCG'’s Investigation of the procurement, by JAMVAC, of

legal services from DunnCox or, for that matter, from any other attorney, in this matter.

In pursuit of your argument, you have advanced five (3) justifications. Based thereupon, you have
concluded that the OCG'’s decision “fto investigate (DunnCox’s) retention was done purely as an
act of retribution rather than upon any sound concern that impropriety has occurred. Such

conduct is an abuse of power.”

The reasons which have been put forward by you include:

(1) The basis of the OCG’s Investigation, as was stated in the OCG's letter to you of 2009
November 10;

(2) The fact that “legal services for non-routine assignments and litigations are exempt from

the public procedure handbook. ”
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(3) DunnCox advising the OCG, by way of letter dated 2009 June 9, that it acted for and on
behalf of JAMVAC;

(4) The fact that the OCG was already in possession of DunnCox’s letter of engagement.
Further, that DunnCox played no part in the American Airlines Guarantee Deal which
was executed in 2008 August; and

(5) That the OCG'’s Investigation of DunnCox’s retention only commenced upon the heels of
your Ms. Cindy Lightbourne’s characterizing the OCG’s actions of 2009 October 28, in a

B

letter of the same date, as “inappropriate, unacceptable and skating ethical practice.’

First, we must inform you that in its conduct of any Investigation under the Contractor General
Act, the OCG is not compelled to provide you or any person with full or any particulars of its
reasons for launching its Investigation. As rightly stated, the OCG has offered DunnCox no other
reason other than that which was documented in the OCG'’s letter of 2009 November 10.

Second, non-routine legal services are in point of fact exempt from the procurement guidelines.
However, they are by no means removed from the purview of the expressed oversight statutory
monitoring and investigative jurisdiction of a Contractor General under Sections 2, 4, 15, 16, 17
and 18 of the Contractor General Act. This is a fact which, it appears, you are prepared fo

continue fo overlook.

In the circumstances, we should place upon the record the fact that by way of letter, dated 2009
November 5, addressed to the Financial Secretary and the Learned Attorney General, and copied
to the Chairman of the General Legal Council (GLC), the Government of Jamaica and the GLC

were formally advised of the OCG'’s positions as above.

You should be further aware that, by way of letter, dated 2009 November 12, which was received
by the OCG on 2009 December 2, the Chairman of the GLC wrote to the OCG advising it, inter
alia, in the following terms: “The General Legal Council fully supports the principle that all
government contracts be awarded impartially and on merit. It is clearly the responsibility of all
Public Bodies to ensure that the awards are properly made and as it is for all clients (of

attorneys) to ensure that the fees charged are fair and reasonable”.
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Thirdly, the OCG has been aware, and was so advised, that DunnCox was acting for JAMVAC
since 2009 June 9 — a fact which it does not dispute. Further, the OCG acknowledges that

DunnCox was not involved in the American Airlines Guarantee Deal — another statement of fact.

Lastly, and quite importantly, your concluding reason states that the OCG'’s Investigation
commenced post 2009 October 28 — another statement of fact. However, DunnCox, in imputing
motive, has erred by ascribing an act of “retribution” and “an abuse of power” to the instigation
of the OCG’s Investigation. These reasons, quite unfortunately, are grounded in DunnCox’s
ignorance of the facts which led to the OCG's inclusion, in its Investigation, of the matter

regarding JAMVAC s retention of DunnCox for the provision of legal services.

The OCG’s Investigation of the American Airlines Guarantee Deal, and the retention by

JAMVAC of the legal services of DunnCox, are two separate issues which have become

inextricably intertwined and, which, for the record, have been the documented subject of the

0CG’s formal monitoring jurisdiction and attention, under the Contractor General Act, since

2009 June 10 — and not since 2009 November 10 as your letter has erroneously asserted.

With the aforementioned stated, we must now respectfully advise you of the following pieces of
documented correspondence which will unequivocally contradict your unfortunate and
unfounded assertions that the OCG'’s Investigation in the matter regarding JAMVAC s retention
of your services (a) was actuated by malice on the part of the OCG against DunnCox, (b) is an
act of “retribution” against DunnCox and, (c) consequently constitutes “an abuse of power” on

the part of the Contractor General and the OCG.

(1)  Letter from the OCG to Mrs. Jennifer Griffith, Permanent Secretary, Ministry of Tourism,
dated 2009 June 10, advising her of the OCG'’s intent, inter alia, to monitor the contract
between DunnCox and JAMVAC and questioning the propriety of the actions of
representatives of JAMVAC and the Tourism Enhancement Fund (TEF) in securing the
services of a private law firm;

(2)  Letter, dated 2009 June 18, from Mrs. Jennifer Griffith to the OCG, in response to the
OCG s letter of 2009 June 10,

(3) Letter, dated 2009 June 30, from the OCG to Mrs. Jennifer Griffith requesting further

information on the retention of the referenced legal services,
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(4)  Letter, dated 2009 July 16, from Mrs. Jennifer Griffith to the OCG in response to the
OCG s letter of 2009 June 30,

(5)  Letter, dated 2009 November 3, from the OCG to Mrs. Jennifer Griffith advising her of
the OCG s intention to now formally include the retention of the legal services rendered
by DunnCox as a component of its ongoing Investigation into the American Airlines
Guarantee Deal;

(6) Letter, dated 2009 November 6, from Mrs. Jennifer Griffith, written in response to the
OCG s letter of 2009 November 3.

In 2009 June, the OCG, upon realizing that legal services were purportedly ‘procured’ on behalf
of certain representatives of JAMVAC and the Tourism Enhancement Fund (TEF), questioned
inter alia, (1) the appropriateness of same, (2) the approvals which were involved in the refention
of such legal services; and (3) the associated costs of the services which were to be provided by
DunnCox. You will no doubt now accept, particularly in light of the expressed terms of the GLC'’s
letter to the OCG of 2009 November 12, that these are matters which the OCG is lawfully entitled
to pursue and that, consequently, the pursuit of same cannot be regarded to be an “abuse of

power” as you have asserted.

In its correspondence of 2009 June 10 and 2009 June 30, the OCG placed upon the record its
consternation regarding the retention of the legal services and “the propriety of Government
accountable/accounting officers/officials and other public servants, who are requisitioned in the

B

said capacities, to seek such legal recourse at the expense of the Jamaican Taxpayers.’

Without prejudice to the aforementioned, and in exercising fairness to public officials/officers, the
OCG also articulated that it is mindful that ... every individual has a right to obtain legal
representation in any matter, if so desired..” However, the fundamental issue that was of
concern to the OCG then, and even more so today, as was aptly captured in our missive of 2009
June 10, is:

“... not one of the public servant’s right to obtaining legal representation, but rather the
propriety of doing so in a matter which requires the simple disclosure of information

regarding the discharge of their daily functions and responsibilities in their capacities as
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public servants, for matters which are related to the public body/bodies for which they

are accountable.

The actions which have been taken by representatives of JAMVAC and TEF, and which
are explicitly conveyed by the correspondence from DunnCox, begs the question as fo
whether or not public officials, who are accountable, both in law and administratively,
for public bodies and/or agencies, can properly retain such services in the pursuit of
responding to questions which are within the remit of their lawful public offices and

B

responsibilities.’

Further, in its letter of 2009 November 3, to the Permanent Secretary, the OCG stated, inter alia,
that “In the conduct of its Investigations, the OCG has received from Messrs. John Lynch and
Lionel Reid, responses to its statutory requisition, through the offices of DunnCox. However, in
more than one instance, the representations which have been made to the OCG, through
DunnCox, has begged the question of the need for an Attorney-at-Law and whether the expense

which has been placed upon the Taxpayers of Jamaica can in any way be justified”.

Therefore, it is factually incorrect to suggest, much less to expressly state and publish, that the
OCG'’s reasons for investigating the contract with DunnCox was in any way vindictive or

motivated by ill-intent, ill-will, malice or retribution.

Further, you have also stated that it was only the OCG’s letter of 2009 November 10 which was
copied to various divisions of Government with the intention of embarrassing DunnCox and/or to
malign the firm’s good name and reputation. This very regrettable but manifestly false and
unfounded assertion which imputes further malice and motive against DunnCox on the part of the
Contractor General and the OCG, has been used, yet again, as the basis upon which you have

boldly but erroneously accused the Contractor General and the OCG of an “abuse of power”.

For the record, we must respectfully advise you that all six (6) pieces of correspondence which
are referred to above, were copied to various authorities of the Government. In fact, from as
early as 2009 June 10, all six (6) pieces of correspondence were copied, at all material times, to

all of the State authorities and persons that are listed in the OCG s letter of 2009 November 10,
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save and except for the Hon. Bruce Golding, the Prime Minister of Jamaica. The letters which

are listed at items #5 and #6 were copied to the Prime Minister.

1t is also important to note that, included in the list of the Government authorities and persons
who were copied on the OCG’s correspondence of 2009 June 10, and all subsequent
correspondence as are listed above, were your two (2) Clients, Public Officers Mr. John Lynch
and Mr. Lionel Reid.

The documented fact circumstances, therefore, do not in any way, shape or form, support your
arguments of vindictiveness, malice or retribution on the part of the Contractor General or the

OCG, nor do they support your contention of an abuse of power by the Contractor General.

In the circumstances, and having regard to the grave and injurious nature of the unfortunate
comments which have been made by you against the Contractor General and his office, and the
manner in which you have falsely asserted that he has discharged his statutory functions — none
of which is in any way supported by the facts, we must respectfully advise that the OCG requires
both an apology and a withdrawal of the referenced allegations and that same be done in writing

no later than 2009 December 21. Your letter should be copied to all persons and authorities to

whom your letter of 2009 December 10 was copied.

In closing, and having regard to the exceedingly reckless and injurious statements which you
have made, it is very apt to concur with you that “while zeal and exuberance in the execution of
one’s duty may be important qualities, they cannot under any circumstances be an excuse for an

attempt to trample and destroy legal rights and our reputation.”

Yours sincerely,

Maurice Barrett (Signed)

Maurice Barrett
Chief Investigator
for and on behalf of the Contractor General”'"’

1% OCG letter to DunnCox which was dated 2009 December 14 (See Appendix II)
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Despite having laid out the facts of the OCG’s interest in and its reasons for launching its
Investigation, as well as the falsities which were contained in DunnCox’s letter of 2009
December 10, DunnCox, in responding to the OCG’s letter of 2009 December 14, again
accused the OCG of making an unjustified threat in its letter of 2009 November 19.

The OCG’s letter of 2009 November 19 had acknowledged the receipt of DunnCox’s
couched compliance with the OCG’s statutory requisition and served to reiterate the

OCG’s positions which were conveyed in its 2009 November 16 correspondence.

According to DunnCox, the OCG in reiterating the content of its letter of 2009 November
16, and advising that, should DunnCox become the subject of the OCG’s scrutiny in the
future, the positions which were contained therein would be fully enforced against
DunnCox without condition, was tantamount to a threat and one in respect of which

DunnCox had not sought an apology from the OCG.

However, the OCG did not share DunnCox’s opinion and responded to the law firm as

follows:

VERY URGENT

2009 December 21

DunnCox
Attorneys-At-Law

P.O. Box 365

48 Duke Street, Kingston
Jamaica, W.1

Attention: Mr. Lincoln Eatmon, Esq., Senior Partner

Dear Sirs:
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Re: Request for Apology and Withdrawal of Defamatory Statements Made Against the Contractor

General and the Office of the Contractor General — In the Matter of the Retention of Legal

Services by Jamaica Vacations Limited (JAMVAC) to Provide Responses to the OCG'’s Formal

Requisitions for Information and Documentation to be Supplied under the Contractor General

Act

We are in receipt of your letter of even date.

Once again, and quite regrettably, you have chosen to skirt the facts. This is conduct which, we
must forcefully assert, is reprehensible and that which would not be expected from a Law Firm of
the standing and good reputation of DunnCox. We will respond to the numbered paragraphs of

your letter as follows:

Response to Your Paragraph #1

The statement of the Olffice of the Contractor General (OCG) which you placed in italics, and
which you have characterized as “a threat”, is not a threat. It is a statement of the OCG'’s
mandate under the law. We make no apology for it and, in point of fact, take this opportunity fo
re-iterate same without any equivocation or condition.

Response to Your Paragraph #2

You have disingenuously ignored the fact that the point in issue is not when the OCG'’s
Investigation was commenced but the reasons and motives which you have attributed to the OCG
for same. The reasons and motives which you have placed upon the record have all imputed bad
faith, vindictiveness and retribution on the part of the OCG. By ignoring your conduct in this

regard, you have played fast and loose with the facts.

Regarding the issue of the persons to whom the OCG’s correspondence was copied, you have
ignored the fact that the OCG letters which were confined to the American Airlines Investigation
were not copied to third parties whereas all of the OCG’s letters which had to do with the
Retention of Legal Services by JAMVAC, commencing with the OCG'’s letter of June 10, 2009 to
the Permanent Secretary in the Ministry of Tourism, were the ones which were copied to the

named third parties.
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The accusations which you have leveled against the OCG have, however, expressly stated that the
OCG only began copying letters to the named third parties commencing with its letter to you of
November 10, 2009. You have been provided with documentary evidence that your assertion in
this regard is factually inaccurate and that the reason why the OCG copied all the named
Government officials on its JAMVAC Retention of Legal Services related correspondence was
because the OCG had deemed it imperative, from the very outset in June 2009, to bring the

matter to the formal attention of the relevant State authorities.
Regrettably, you have, however, chosen to set these explanations aside in what appears to be
your quest to sacrifice the truth on the altar of expediency and to avoid making an apology fo the

OCG for your unfortunate conduct.

Response to Your Paragraphs #3, #4 and #5

The OCG is not averse to being constructively criticized. What we will strongly object to is when
false information is used to recklessly attack the reputation of the OCG organization and that of
the Contractor General. You have unequivocally stated that the OCG’s Investigation of the
Government contract which was entered into with you by JAMVAC was actuated by
“retribution”. That, Sirs, is not a criticism. It is a manifestly false statement of fact which has
unequivocally imputed malice, bad faith and an abuse of office and power on the part of an

Independent Commission of Parliament which, under the law, exercises quasi-judicial powers.”
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Analysis of Expenditure associated with the Retention of Legal Services

The information which was provided by Mrs. Jennifer Griffith and DunnCox, has
revealed that for the period of 2009 June 8 to 2009 July 16, a total sum of J$294,144.20
was incurred by JAMVAC, in regard to the legal services which were rendered by
DunnCox, to provide responses to the OCG’s Requisitions on behalf of Mr. Lionel Reid
and Mr. John Lynch. The referenced fees were paid by JAMVAC on 2009 August 14.

It should be noted that, according to DunnCox, the total fees which were incurred

between the period of 2009 July 17 and 2009 November 6, amounted to J$147,780.00.

Therefore, cumulatively, the total fees which have been incurred by JAMVAC, through
Mr. John Lynch and Mr. Lionel Reid, to provide responses to questions which pertain to
the discharge of their respective public duties, amounted to J$441,924.20, as at 2009

November 6.

Therefore, as at, 2009 November 6, JAMVAC would have incurred expenses just short of
one half of a million Jamaican dollars simply to allow for accountable officers to be
questioned by the OCG and to be held accountable for their actions during the discharge

of their duties.

It is, however, important to note that the OCG’s Requisition of 2009 November 10
required DunnCox to indicate “The fotal fees which remain outstanding and payable by

JAMVAC, up to November 6, 2009, in respect of the matter which is under

’

Investigation.’

In response to the referenced question, the OCG was advised by DunnCox, in its sworn
statement of 2009 November 18, that “At present no fees remain outstanding and/or

payable.”
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Therefore, taken to its logical conclusion, and given the fact that the fees which were
incurred by JAMVAC exceed that which was paid, the OCG has been led to conclude
that (1) either DunnCox has no intention of billing JAMVAC with the ‘excess’ fees or (2)
the services which were rendered by DunnCox, for the period of 2009 July 17 to 2009

November 3, was, in fact, pro bono.

In either situation, the circumstances have raised a level of curiosity which would suggest

more questions than there are answers.
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MAJOR CONCLUSIONS

Based upon the documents which have been reviewed, as well as the sworn written
statements which have been received from the representatives of JAMVAC, TEF, the
MOT and the JTB, the OCG has arrived at the following considered Findings and

Conclusions:

1. The evidence which has been presented to the OCG has indicated that JAMVAC

initiated the deal with AA and not the other way around as was falsely asserted

by the Hon. Edmund Bartlett in his Cabinet Submission of 2008 September 9. The
justification which has been given to the OCG, inter alia, includes:

d. Representations that AA was making preparations to reduce the number of
flights to Jamaica and other destinations in the world;

e. AA is one of the largest carriers in the Caribbean and has connecting
flights from several other regions in the world,

f. Other countries were also forming similar agreements with AA to secure
flights to their territories. Therefore, it was deemed to be imperative that
JAMVAC got on board in order to save the tourism industry from the
possible effects of flight reductions.

2. The evidence which has been adduced by representatives of JAMVAC, the MOT
and TEF, in regard to the other airlines which were allegedly approached

regarding securing airline seats to Jamaica is, at best, sparse.

The only written indication which was provided that other airlines were
approached was correspondence between Air Jamaica and JAMVAC which
revealed that Air Jamaica was requesting that an agreement to secure airline seats
for the six (6) worst months of the year be signed. This was the only
communication submitted to the OCG by Mr. Lionel Reid and Mr. John Lynch as

evidence that there was dialogue with Air Jamaica regarding a similar agreement.
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Both Mr. Lynch and Mr. Reid indicated that they were unable to locate any other

communication between JAMVAC and Air Jamaica.

3. Additionally, although it was stated by Mr. Reid and Mr. Lynch that there was
dialogue between JAMVAC and US Airways and Delta, neither Mr. Lynch nor
Mr. Reid was able to provide the OCG with any evidence to indicate that any
formal dialogue took place with US Airways and Delta. In essence, the OCG has
not been provided with physical evidence to indicate that other alternatives were
weighed by JAMVAC before it was decided that JAMVAC would enter the Air

Service Agreements with AA.

4. The OCG has found and concluded that the Air Service Agreements were
submitted to the Attorney General’s Department for comments prior to their being
signed. The submission, which solicited the AG’s comments and responses, was

made by JAMVAC in 2008 July.

5. Based upon the sworn statements which have been provided to the OCG, the
OCG has concluded that the Air Service Agreements between JAMVAC and AA
were signed by Mr. John Lynch prior to 2008 August 11.

6. With regard to the Cabinet Submission and Decision regarding the Airlift
Guarantee Deal, the OCG found and has concluded that the Cabinet did not come

to a decision regarding these Agreements.

In its Requisition to the Cabinet Office, the OCG requested all Cabinet Decisions
and Submissions regarding these Agreements. As at 2009 November 3, the only
Cabinet Decision regarding these Agreements was a provisional Cabinet

Decision. The referenced Cabinet Decision indicated that this “matter should

be withdrawn from the Agenda until further consultation on the
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recommendations and alternative proposals, including consultations with the

Attorney General’s Department.” (OCG’s Emphasis).

It should also be noted that up to the date of the response from the Cabinet Office,
i.e. 2009 November 3, and the date of the writing of this Report, the OCG has not
been provided with any other Cabinet Decision which states that these

Agreements were approved by the Cabinet.

7. Based upon the compendium of facts, including the date on which the Air Service
Agreements were signed, the date on which the Cabinet Submission was made
and the fact that the Cabinet made no conclusive decision regarding the Air

Service Agreements, the OCG has been led to conclude the following:

a. The Air Service Agreements were improperly and irregularly awarded as
the approval requirements which were held out by JAMVAC as being a
necessary requirement for the consummation of the contract were never
received;

b. The fact that the Air Service Agreements were signed prior to 2008
August 11, and, consequently, before the submission for approval was
made to the Cabinet, meant that the approval process would have been
retroactive and would amount to a “rubber stamping” of what was already
a done deal;

c. The Cabinet of Jamaica was misled as the information which was
contained in the Cabinet Submission of 2009 September 9 indicated that
JAMVAC accepted an unsolicited proposal from AA. However, the sworn
documentary evidence which has been provided to the OCG has

contradicted this statement.

8. The OCG has concluded that there was to have been marketing strategies within

the three gateways. However, the Findings have indicated that there were
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marketing strategies in place for New York and Miami but not specifically for
Chicago or Dallas. Of note, Chicago and Dallas are two of the gateways

mentioned in the Air Service Agreements.

9. The OCG has concluded that JAMVAC took steps to ensure that the flights were
being monitored and that AA was meeting its minimum seat requirements. In
regard to the monitoring of flights, the evidence which has been provided to the
OCG has revealed that there were monitoring strategies which were put in place

to monitor the flights.

The information which has been provided to the OCG has revealed that Mr.
Anthony King, Regional Director, Airline & Tour Operator (JTB), was assigned
the task of monitoring these flights.

10. With regard to the adherence to the procurement guidelines, the documentary
evidence which has been provided has led the OCG to conclude that JAMVAC
sought and received advice and approval at varying levels for the Air Service

Agreement.

As such, the OCG has concluded that JAMVAC relied upon the advice of both
the Attorney General’s Department and the Ministry of Finance and the Public
Service which proffered that the Air Service Agreements did not fit within the

parameters of the GOJ Procurement Procedures.

11. The OCG has found and concluded that TEF approved the funds for financing the
US$4.5 Million Guarantee Deal in its Board meeting of 2008 July 23.

12. The Findings of the Investigation have revealed and have subsequently led the
OCG to conclude, based upon the sworn and written testimony of Mr. John Lynch

and Mr. Lionel Reid, that, up to 2009 November 2, no money had been paid to
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AA by JAMVAC, TEF and/or by the Government of Jamaica in regard to the
US$4.5 Million Airlift Guarantee Deal.

13. The OCG has concluded that the contract for the retention of the legal services of
DunnCox was both improperly and irregularly awarded when measured against
the requirements of Section 4 (1) of the Contractor General Act. This conclusion
is premised upon the fact that neither the Permanent Secretary in the MOT nor the
Board of JAMVAC had granted permission for the execution of the contract as at
2009 June 9. Further, a signed contract was not executed between DunnCox and

JAMVAC until 2009 June 26.

Despite this fact, DunnCox had began rendering services to JAMVAC from as
early as 2009 June 9 and had billed the Public Body for same. The Board of
JAMVAC eventually granted its approval for the contract with DunnCox and
regularized same at its Board Meeting of 2009 June 25 — but only after the OCG
had formally written, on 2009 June 10, to the Permanent Secretary in the MOT, to

enquire into and to raise its strong concerns regarding the matter.

14. As at 2009 November 6, JAMVAC had incurred legal fees amounting to some
$441,924.20 for legal services which were rendered by DunnCox to assist Mr.
John Lynch and Mr. Lionel Reid to provide responses to the OCG’s enquiries.

It is the OCG’s considered opinion and conclusion that these fees cannot be
justified by JAMVAC nor should they have ever been permitted to be incurred at

the expense of the Jamaican Taxpayers.

Consequently, the OCG has concluded and is indeed fortified in its views that the
retention of the legal services of DunnCox by JAMVAC amounts to an abuse of
positions, privilege and the Taxpayers’ money by both Mr. John Lynch and Mr.
Lionel Reid.
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15.

16.

17.

Based upon the representations which have been made to the OCG and the
observations which were made during the course of its monitoring of the services
which were provided by DunnCox, the OCG has concluded that there needs to be
a clear and unambiguous policy which governs instances in which public
officials/officers can engage the private bar, for what purposes and if so, whether

same can be properly done at the expense of the Jamaican Taxpayers.

The OCG has also been led to conclude that the exemption of non-routine legal
services from the standard procurement guidelines has opened the doors for an
abuse of the process, challenges to the lawful authority of the OCG to enquire into
such matters and an overall lack of appreciation for the distinct requirements of
the law versus that of a policy. In essence, the OCG’s experience in the instant
case would, prima facie, suggest that both Public Bodies and contractors who are
applying the exemption believe that they are a law unto themselves for which
there can be no call to be held accountable, even by an Independent Commission
of Parliament which is enclothed with the powers of a Judge of the Supreme

Court and which is lawfully mandated to make such enquiries.

In light of the challenges which have been faced by the OCG during the conduct
of its Investigation, it must be concluded that both Public Officials and private
individuals, and contractors, as was evidenced by the conduct of the Office of the
Cabinet and the law firm, DunnCox, in the instant matter, are not fully apprised
and or appreciative of the Contractor General Act and, in particular, the reach and

implications of Section 18 (4) of the Contractor General Act.

In light of the foregoing, and having regard to the Findings and Conclusion which are
discussed in greater detail in this Report, the OCG has respectfully made the following

considered Referrals and Recommendations.
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REFERRALS

The OCG, in the conduct of its Investigation, is required to be guided by Section 21 of

the Contractor-General Act.

Section 21 of the Contractor-General Act provides as follows:

“If a Contractor-General finds, during the course of his Investigations or on the

conclusion thereof that there is evidence of a breach of duty or misconduct or criminal

offence on the part of an officer or member of a public body, he shall refer the matter

fo the person or persons competent to take such disciplinary or other proceeding as

may be appropriate against that officer or member and in all such cases shall lay a

special report before Parliament.”""” (OCG Emphasis)

1. Pursuant to the mandatory statutory obligations which are imposed upon a Contractor
General by Section 21 of the Contractor General Act, the OCG is hereby formally
referring a copy of this Report to the Attorney General for her to determine and to
advise what steps may be taken to censure and/or to hold to account the Hon. Edmund
Bartlett, Mr. John Lynch and Mr. Lionel Reid with regard to the role which was
played by each of them in the irregularities which have been unearthed by the OCG in

this matter.

The referral is being made on the basis that there is prima facie evidence which is
contained herein and, more particularly and importantly, in the sworn statements that

were furnished to the OCG by the relevant Respondents, which would suggest that:

a) The Hon. Edmund Bartlett misled the Cabinet of the Government of Jamaica
in his 2008 September 9 Cabinet Submission by falsely representing, in
writing, that “JAMVAC has favourably considered a_verbal, unsolicited

197 Contractor-General Act. 1983
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proposal from American Airlines” when, in point of fact, the entire matter

was one which was initiated with AA by none other than the Minister himself
and Mr. John Lynch at a meeting which was convened in Miami “on or about

2008 March 22”. (OCG’s emphasis).

b)  Mr. John Lynch signed contracts with American Airlines prior to same being
submitted to and/or approved by the Cabinet of the Government of Jamaica,
despite the fact that Cabinet Approval was held out by him as a condition
precedent for the award of the referenced contracts. To date, no proof of any

Cabinet Approval, regarding the deal, has been shown to the OCG; and

¢) Mr. John Lynch and Mr. Lionel Reid engaged the services of the law firm of
DunnCox prior to and without obtaining the requisite approvals of the Board

of Directors of JAMVAC and/or the Permanent Secretary of the MOT.

The OCG is of the considered opinion that it is within the purview of the Attorney
General to determine and to advise what appropriate and/or applicable actions may be
taken or initiated against the Hon. Edmund Bartlett, Mr. John Lynch and Mr. Lionel

Reid, having regard to all of the circumstances of the case.

In addition, the Hon. Prime Minister may choose to exercise his prerogative powers to
discipline the Hon. Minister and the two other Public Officers. All three gentlemen have
exhibited conduct of varying degrees which would suggest that they do not fully
appreciate that they are Public Officers and that they must be held fully accountable to

the Taxpayers of the country for their actions.
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RECOMMENDATIONS

Section 20 (1) of the Contractor-General Act mandates that “affer conducting an
Investigation under this Act, a Contractor-General shall, in writing, inform the principal
officer of the public body concerned and the Minister having responsibility therefore of
the result of that Investigation and make such Recommendations as he considers

necessary in respect of the matter which was investigated.” (OCG’s Emphasis).
ry J4 g p

1. The OCG recommends that the JAMVAC, and all other Public Bodies and Public
Officials, must, as a matter of good business procedure and practice, be compelled
to reduce into writing any discussions which are undertaken regarding national
commercial transactions which are being negotiated on behalf of the People,
Taxpayers and Government of Jamaica. In the case of JAMVAC, and as it relates
to the Guarantee Deal, this is of particular importance since in their response to
the OCG’s Requisition, Mr. John Lynch and Mr. Lionel Reid indicated that there
were discussions with US Airways and Delta regarding similar Airlift Agreements
but there was no documentary evidence to indicate what those discussions were or

if, indeed, there were any discussions in the first place as is being alleged.

2. The OCG recommends that in agreements of this magnitude, JAMVAC and/or
any other Public Body should ensure that all possible options are explored before
entering in these deals. There was no indication that there were serious

discussions with other airlines regarding similar Airlift Agreements.

3. It is recommended that an immediate review of the evaluation and approval
processes for commercial agreements, by the Ministry of Finance and the Public
Service, be undertaken by the Public Administration and Appropriations

Committee of the House of Representatives and by the Auditor General.

American Airlines Airlift  Office of the Contractor General 2010 February
Guarantee Deal Page 208 of 212



This review should be conducted to ensure that adequate procedures, systems,
checks and balances are not only implemented by these Public Bodies, but are
aggressively enforced to secure a radically improved level of compliance with the
relevant Government approved procedures, regulations and laws. Particular
attention must also be paid to the requirements of the Financial Administration
and Audit Act, the Public Bodies Management and Accountability Act, the

Contractor General Act and the Government’s Procurement Procedures.

4. The OCG respectfully recommends that the Cabinet Office and the Cabinet of
Jamaica take the necessary steps to ensure that any submissions that are made to it
by Public Bodies or Public Officers are factually correct and do not lend
themselves to ambiguities, misrepresentations and/or the appearance of rubber

stamping’ requests.

5. The OCG recommends that the Ministry of Finance and the Public Service
establish policies and guidelines relating to Government of Jamaica contracts of
this nature. The issue with the Airlift Guarantee Deal was that there was a
seeming uncertainty as to whether the Air Service Agreements could be classified
as a regular procurement and whether or not they were required to go through the

requisite procurement approvals process.

According to the advice which was secured from the Attorney General’s
Department and the Ministry of Finance and the Public Service, it is apparent that
the Air Service Agreements would not have been subject to the strictures of the

standard procurement guidelines.

However, there was apparently no other guideline to follow regarding the entering
into and consummation of such Agreements. Therefore, there is a clear need to
implement guidelines for public contracts and commercial agreements which are

not deemed to be regular procurement contracts.
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In light of the above, and until such anomalies are rectified by the Ministry of
Finance and the Public Service and the Cabinet of Jamaica, the OCG hereby
recommends and reminds Public Bodies that, irrespective of the exclusions and
exemptions which are granted in the procurement guidelines, all Public Body
commercial transactions, with the exception of land acquisition contracts, remain

within the scrutiny and jurisdiction of the Contractor General.

As such, it is further recommended that due care be exercised to ensure that there
is merit, transparency and impartiality in the consummation of any and all

Government contracts.

Special Recommendations

1. In light of the challenges which have been identified by the OCG during the
course of this Investigation, it has been has been both prudent and necessary to
make a recommendation regarding the current procurement guidelines and the
exemptions which the present Administration has granted in respect of the

retention of legal services.

Public Bodies and Attorneys-at-Law, are aware that certain non-routine legal
services have been exempt from the ambit of the standard Government of Jamaica
procurement procedures. However, what remains a seeming anomaly which
requires fulsome attention, are the instances and circumstances under which a
Public Official/Officer can rightly and justifiably resort to legal representation at

the expense of the Jamaica Taxpayers.

As such, the OCG is respectfully bringing the matter to the attention of the
Houses of Parliament and the Cabinet of Jamaica with a recommendation that
such necessary rules and/or procedures be drafted to prevent a recurrence of what

has transpired in the OCG’s Investigation.
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The matter at hand is one which, if left unaddressed, has the potential to erode the
foundations of accountability and transparency within the Jamaican Public Sector

and, to do so at the expense of the Jamaican Taxpayers.

2. In light of the gravity of the challenges which have been mounted against the
OCG by DunnCox, as well as the nature of the false, injurious and damaging
allegations which were made by DunnCox against the OCG regarding the OCG’s
motives for investigating the contract between DunnCox and JAMVAC, the OCG
hereby posits what it considers to be a fundamental and necessary
recommendation to insulate and protect the OCG against unfounded and factually

incorrect assertions.

The OCG respectfully recommends that the Parliament and Government of
Jamaica take the necessary and reasonable steps to ensure that Government
contractors and Public Bodies are unambiguously and forthrightly advised that
exemptions from the procurement guidelines do not equate to an exemption or

exclusion from the jurisdiction of the scrutiny of the OCG.

Further, the OCG respectfully recommends that the Parliament of Jamaica should,
in the public interest, review the Contractor General Act and, in particular,
Section 18 thereof, to ensure that Section 18 (5) of the Act cannot be utilized to
restrict the provision, to a Contractor General, of any information regarding
Government of Jamaica contract awards, on the basis that to do so would violate
the Attorney/Client privilege, or any other secrecy or confidentiality prohibition

which is otherwise recognized by law.
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OFFICE OF THE CONTRACTOR GENERAL OF JAMAICA

Special Report of Investigation
Conducted into the Air-lift Guarantee Agreements which were entered into between

American Airlines (AA) and Jamaica Vacations Limited (JAMVAC) and

Supplemental Report of Investigation into the Retention of the Legal Services of the

Law Firm DunnCox by JAMVAC

Ministry of Tourism

Appendices
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August 12, 2008
Mr. Greg Christie g -
The Contractor General GCNTRACTO'? GENERAL, ;
The Contractor General Office , - L

Of the National Contracts Commission 3 %% Al JE %g_,: 2(108 %ﬁ '.
16 Oxford Road ] %‘é%ﬁm G My é‘?‘? :
Kingston 5

KINGSTON, JAMAITY

L S T R R A A IO oo e,

Dear Mr. Christie,

Re: Guarantee of US$4.5 million to American Airlines by the
Tourism Enhancement Fund (T.E.E.)

The Office of the Contractor General (O.C.G.) is being request to immediately
investigate and report publicly for the benefit of the people of Jamaica the issuing
of a guarantee to American Airlines in the amount of US$4.5 million by the way
of funds from the Tourism Enhancement Funds (T.E.F.). Thisis in facta
procurement of services from American Airlines and therefore would be subject
to the established procurement guidelines.

You may recall an announcement by the Minister of Tourism, the Honourable
Edmund Bartlett in relation to contracting for some 2000 additional seats per
week to facilitate tourism arrivals into Jamaica. This arrangement was based on

American Airlines providing these additional seats from Miami, Dallas and
Chicago to Montego Bay.

C
The Minister shared this information with the members of the J.HL.T.A. at their ¢
Annual General Meeting in Montego Bay on July 10, 2008, and subsequently <\.Q7 y
convened a meeting with the major Hotel Operators to request financial support. /J»)p v

No Hotel considered the proposal sufficiently worthy of financial support. Q)
The next stop was to the Jamaica Tourist Board (J.T.B.), 1;.rhere funding was not
available. Thereafter, the Minister requested payment through the Ministry of /

Finance and the Public Service.

\




Page?2

It is understood that Minister Wehby in a letter to Minister Bartlett rejected the
request on several grounds including the fact that payment to American Airlines
to compete against our own National Airline, Air Jamaica on the Miami and
Chicago routes would be inimical to our interest and inappropriate use of
resources. But this didn’t dissuade Minster Bartlett and his team.

Having been turned down by the Ministry of Finance and the Public Service, the
matter was brought to the Tourism Enhancement Fund (T.E.E.).

Rather than calling a Board Meeting the approach taken was to round-robm
members by telephone advising them that:

1. the request had been approved by the Prime Minjster.
2. it is urgent that they sign and return immediately

This approach was apparently taken in anticipation that one or two Board
Members may have asked searching questions or challenges to the request as

being completely outside of the mandate of the Tourism Enhancement Fund
(T.E.F).

I'would refer you to the legislation governing the Tourism Enhancement Fund
(T.E.F.), and request that you acquaint yourself with the rationale for the setting
up of the Fund.

On a related matter, you may want to enquire as to the hiring of Mr. Lionel Reid
as Executive Director of JAMVAC? Was this position advertised? How much is
he paid? Is he paid in US$ or JA$? What other benefits does he enjoy?




3 ’ :
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Any reply or subsequent reference fo this

communication should be addressed to the v
—————-—‘E??,i’:ééliﬁﬁé'i” and the following OQFFICE OF THE CONTRACTOR-GENERAL
PIOJ Building

Mo. : 16 Oxford Road

TeLEPHONE No.:876-929-8560/6466 P.0.B0ox 540

gﬁm}ﬁoﬁéﬁ:ﬁoﬁ%@%ﬁgov.jm KINGSTON 5
JAMAICA, W.L

QOctober 23, 2009

Ambassador Douglas Saunders, C.D-

Cabinet Secretary BN B
Office of the Cabinet PY
1 Devon Road

Kingston 10

Dear Ambassador Saundets:

Million

The Office of the Contractor General (OCG), acting on behalf of the Contractor General, has formally
initiated an enquiry regarding an airJift guarantee agreement which was repostedly enteted into between
American Aitlines and the Government of Jamaica with financing belng provided from the Toutsm

Enhancemeat Fund (TEE).

The decision to commence the Enquiry was taken by the OCG on September 5, 2008 following, inter alia, the
publication of a media article in the Daily Gleaner of 2008 September 4 and the receipt of a letter from a
concerned citizen, The subject Gleaner atticle quoted Mr. Godftey Dyer, the Chaitman of the Tourism
Tnhancement Fuad as saying, T & a ey good investment. This is something that we sHppor, and when it canze before 1y

Doard, we examined it and we bolieved it wonld be money well spent.”

fion to successfully prosecute this investigation, it is very

As we will requite your assistance and full coopeta
the following provisions of the Contractor General Act:

impottant that your attention is formally directed to

(1) Sections 4 (1) (a) (i) and (i) which mandates the Contractot Genetal, ... on behalf of Parliament- to

monitor the award and the implementation of Govesnment contracts with 2 view to ensuring that

such contracts are awarded impattially 2nd on metit (and that) the circumstaaces in which each

contract is awarded ... do not involve improptiety ot jrregulagity ...

.. on behalf of Parliament-to monitor the
with 2 view to ensuring that the
t involve impropdety of irregulasity
the terms and

(2) Section 4 (1) (b) which mandates ¢he Contractor General, “.
grant, issue, suspension or revocation of any prescribcd licence,
circumstances of such grant, issue, suspension or revocation do no
and, where approprdate, to examine whether such licence is used in accordance with

condifions thereof”.
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(3)

@

()

©

®)

)

(10) Section 17 (1) which prescribes the pow

Section 15 (1} which prescribes the dis

cretionaty power of a Contractor General to conduct an

investigation into any or all of the following matters:

(2) “the registration of contractors™;

(b) “tender procedures relating to contracts awarded by public bodies™;
(©) “the award of any Government contract”; .

(d) “the implementation of the terms of 2
(e) “the circumstances of the grant, issue)

6] ;the prix,ctice and procedures relating
cences”,

Section 4 (2) (b) which prescribes the pg
records, documents, stores ot othet prop
any officer of 2 Public Body or a contract

Section 4 (2} (d) which prescribes the p
records, documents or other property

revocation of any prescribed licence wh
person”.

Section 4 (2) (&) which prescribes the pos
ot location whete he has reason to believ

as are referred to in paragraph (d) or any
found”.

ny Government contract™;
use, suspension or revocation of any prescribed licence™;
to the grant, issue, suspension or tevocation of prescribed

owet of a Contractor General “to have access to all books,

erty belonging to Government, whether in the possession of
ot or any other person”,

swer of a Contractor General “to have access to all books,
used in connection with the grant, issue, suspension or
ether in the possession of any public officer or any other

wer of a Contractor General “to have access to any premises
e that any such books, records, documents or other property
property which is the subject of a prescribed licence, may be

Section 4 (3)_of the Act which prescribe:

s the power of a Contractor General to “require any Public

Body to furnish in such manner and at

|such times as may be specified by the Contractor General,

information with regard to the awatd of any contract and such other information in relation thereto as
the Contractor General may consider desirable”.

Section 4 (4) which prescribes that, “For,
Contractor-General shall have power to
such manner and at such times as may
tegard to the grant, issue, suspension

the purposes of paragraphs (d) and (e) of subsecton (2) the
require any public officer or any other person to furnish in
be specified by the Contractor-General, information with
or revocation of any prescribed licence and such other

information in relation thereto as the Contractor-General considers desirable”.

Section 5 (1) which provides that, “In the exercise of the powers conferred upon him by this Act, a
Contractor-General shall not be subject to the ditection ot control of any othet person or authority”.

considers approptate to the citcumstane

cr of a Contractor General “to adopt whatever procedure he

es of a particular case and, subject to the provisions of (the)

Act, to obtain information from such person and in such manner and make such enquiries.as he

thinks fit”.
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(11)Section 17 (2) which provides that “Nothing in this Act shall be construed as requiring a Contractor
General to hold any hearing and, no person shall be entitled as of tight to comment on any allegations
or to be heatd by a Contractor General”.

(12)Section 18 (1) which prescribes the power of a Contractor General, “at any time, {to) require any
officer or member of a public body or any other person who, in his opinion, is able to give any
assistance in relation to the investigation of any matter pursuant to this Act, to furnish such
information and produce any document ot thing in connection with such matter as may be in his
possession ot under the conttol of that officer, member or other person”.

(13)Section 18 (2) which prescribes the power of a Contractor General “to summon before him and
examine on oath any person who has made representations to him or any officer, member or
employee of a public body o any other person who, in the opinion of the Conttactor General, is able
to furnish information relating to the investigation — and such examination shall be deemed to be a
judicial proceeding within the meaning of Section 4 of the Perjuty Act”.

(14) Section 18 (3) which provides that “For the purposes of an investigation under this Act, a Conttactor
General shall have the same powers as a Judge of the Supreme Coutt in respect of the attendance and
examination of witnesses and the production of documents™.

(15) Section 18 (4) which provides that “Any obligation to maintain secrecy or any restriction on the
disclosure of information or the production of any document or paper or thing imposed on
any person under the Official Secrets Act, 1911 to 1939 of the UK (or of any Act of Parliament
of Jamaica teplacing the same in its application to Jamaica) or, subject to the provisions of
this Act, by any law (including a rule of law) shall not apply in relation to the disclosure of
information or the production of any document or thing by that person to 2 Contractor
General for the purpose of an investigation ...”.

(16)Section 18 (5) which provides that “No person shall, for the putpose of an investigation, be
compelled to give any evidence or produce any document or thing which he could not be compelled

to give or produce in proceedings in any coutt of law.”

(17) Section 22 which provides that, “The proceedings ofa Contractor-Genetal shall not be rendeted void
for want of form”. ‘

(18) Section 29 which provides as follows:
“Every petson who —
(2) willfully makes a false statement to mislead or attempts to mislead a Contractor Genetal ot
any other person in the execution of his functions under this Act, or
(b) without lawful justification or excuse —
@ obstructs, hinders or resists a Contractor General or any other person in the

execution of his functions under this Act; or

Page 3 of 5




(i fails to comply with any lawful requirement of a Contractor General or any other

person under this Act, ..

shall be puilty of an offence ...”.

It is also instructive that you should note that thete are Public Officers who are misguided in the belief that
the aforementioned powers of the Contractor General, to monitor or to investigate the “award” of contracts
etc., do not arise until the subject contract or licence/permit is actually awarded or issued, as the case may be.
We are obliged to advise you that any such belief is unfounded and has no validity in law. In the case of
Lawrence v. Ministry of Construction (Works) and the A.G. (1991) 28 J.L.R. 265, the Supreme Coutt of Jamaica was
moved by way of originating summons, at the instance of the Contractor General, to rule on this very point.
Mz. Justice Courtney Ort, in that case, held unequivocally as follows:

“The proper interpretation of the (Contractor General) Act is one which empowers the Contractor Gengral fo moniler

the pre-contract stages of government contracts a):d to obtain information from public bodies prior to the award of such

contracts (wy mpbm.r) The ordinary meaning of the words qf the statnt in /tgbt of the context and grammar suggest

1o other inlerpretation’.

In the discharge of the mandates of the Contractor Gegeral under the Contractor General Act and in
furtherance of the expressed powers which are rdserved to him by the Act, the OCG, acting on behalf of the
Contractor General, now hereby formally requires you to fully comply with the below-mentioned tequisitions
by providing all of the information and documentation which is demanded of you and to supply same in a
sealed envelope, marked ‘Confidential’ and addtessed to the Contractor General. The envelope must be
deposited at the reception desk of the Offices of the Contractor General, PIOJ Building, 16 Oxford

Road, Kingston 5, no later than 3:00 PM in the afternoon on Thursday, October, 29, 2009.

In responding to the below-mentioned requisiions or questions, you are respectfully asked to be guided by

the following:

(2) You must provide written responses to all of the requisitions or questions.

(b) Your responses must be declared and certified by you before a Justice of the Peace to be complete,
accurate and truthful. Your declaration must be in the form which is enclosed herewith.

(c) All written responses which are provided by you must be provided in a single document and must be
numbetred in the same chronological sequence as the questions or requisitions to which they relate.

For example, your response to Requis
Requisition/Question #2 must be numb

{tion/Question #1 must be numbered ‘1’, your answer to

cred °2’; and so forth.

() An electronic copy of your wiitten response must accompany the certified hardcopy. The

electronic copy must be provided in a

{8) Any document which is supplied by you i

and marked to identify what it is and the

Microsoft word format on a single compact disk.

in support of 2 response must be properly labeled, numbered
requisition or question to which it relates.
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(f) Should you mislead, resist, obstruct or hinder 2 Contractor General in the execution of his functions
ot fail to provide a complete, accurate and truthful response to any of the requisitions or questions

which are set out below, you will become liable, fnter afia, to ctiminal prosecution under Section 29 of
the Contractor General Act.

REQUISITIONS/QUESTIONS

1. A copy of an extract from the Minutes of Jamaica Vacation’s JAMVAC) Board Meeting which was
held on June 18, 2008, reparding the Air-lift Guarantee Agreement between JAMVAC and American
Aidines indicated that: “Tabled at the meeting was liter from the Chatrman dated 2008 June 12 to Mr. Peter
Dolara, Anterican airlines, indicating that the proposed agreement was subjected to governmental approval, which he was
confident would be obiained at the Cabinet sitting on Monday June, 2008 following which he wonld be in a position to
Zive a commitmient on June 17, 2008."

Please provide a copy of all Cabinet Submissions and Decisions regarding the Airdift Guarantee
Agreements which were consummated between JAMVAC and American Airlines.

2. Are you aware of any additional information which you believe could prove useful to this
Investigation or is there any further statement in regard to the Investigation which you are desirous of
placing on record? If yés, please provide full particulars of same.

Yours respectﬁﬂly,

%J@/b

“Hisani Chisholm (Ms)
Special Investigator
for and on behalf of the Contractor General

Enclosure —Form of Declaration
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Any reply or subsequent reference to this
communication should be sddressed to the
Contractor-General and the following reference
quoted:~

REF. No.:11-03

TELEPHONE No. : 929-8560/6466
Fax No, : 929-2476
E-Mail : hchisholm@ocg.gov.jm

Form

The Voluntary Declaration Act: Secti

OFFICE OF THE CONTRACTOR-GENERAL

PIOJ Building
16 Oxford Road
P.0.B0Ox 540
KINGSTON 5
JAMAICA, W.I.
of Declaration

on 7: Declaration to be in form in Schedule:

I, John Brown, do solemnly and sincerely d

1. That I am {number] years of age and I reside and have my true place of abode

eclare as follows:

at [address] in the parlsh of
2. That [ have answered the questions posed and fulfilled the requisitions made

to me in a letter ﬁ'cunI the Contractor-General dated October 23, 2009,

completely, accurately and truthfually.

And I make this solemn declaration conscientiously believing the same to be true, and by virtue of

the Voluntary Declarations Act.

TAKEN and ACKNOWLEDGED

by the said JOHN BROWN at [address]
in the parish of

on this day of 2009

in the presence of:

JUSTICE OF THE PEACE
For the parish of:-

S e S’ v’ Sy’

JOHN BROWN



]

CS.10/09-15
No. -

CABINET OFFICES
1 DEVON ROAD,
P.0. BOX 272
KINGSTON 6, JAMAICA

27" October, 2009

s
CONFIDENTIAL e\
W

Mr. Greg Christie
Contractor-General

Office of the Contractor-General
16 Oxford Road

Kingston 5

Dear Mr. Christie,

We are in receipt of your letter dated 23" QOctober, 2009, concerning your
enquiryinto the “alleged American Airlines Air-Lift Guarantee Deal”, and the related
Notice of Formal Requisition for Information and Documentation thereon. The
Cabinet Office is aware that such a notice had also been issued to the Permanent
Secretary in the Ministry of Tourism.

We are advised that the Permanent Secretary has already informed you of the
procedure which requires prior approval of the Cabinet for release of Cabinet
Submissions. The relevant process is in train in that regard.

In the circumstances, it is requested that the proposed deadline for responses
to the instant requisitions/questions be extended to Thursday, 12* November, 2009.

Yours sincerely,

fzf Ba) @w&]’
Ryan Evans
Senior Policy and Project Officer
for
Cabinet Secretary




AT0
T

W

Mrs. Jennifer Griffit
Permanent Secretary
Ministry of Tourism|
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CONFIDENTIAL 1

Ref. No.C8.11/09-2
CABINET OFFICE
1 DEVON ROAD
P.0. BOX 272
KINGSTON 6
JAMAICA
TEL: 929-8880-5

CR]NZRZ&QV324[;

Mr. Greg Christie
Contractor-General
Office of the Contractor-General

3" November, 2009

PIOJ Building OFFICE OF THE CONTALA S TOR-GTMERAL
16 Oxford Road lar Fucos, PO Sueoms
Kingston 5 18 OuFong Roan

P Sox s
Dear Mr. Christie, HidssTor 8, Jamaioa, Wi

Further to comrespondence ending with your letter dated 28" October, 2009,
concerning the enquiry by your Office into “Alleged American Airlines Air-Lift
Guarantee Deal”, enclosed herewith are the responses and documentation in relation to
your requisition thereof.

I feel obliged, in closing, to confess my surprise and dismay that my attempt to
indicate, by way of my letter of 27" October, 2009, that the matter was being expedited

appears to have been subject to some degree of misinterpretation.

Yours sincerely,

Shea D e/

Douglas Saunders A
Cabinet Secretary
DS:em Y / Je\
: 2P e
Copies: Hon. Bruce Golding, Prime Minister

Mrs. Jennifer Griffith, Permanent Secretary, Ministry of Tourism
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Responses ~ Requisitions/Questions

-,
L3

1. Attached are a copy each of Cabinet Submission No. 519/MT 12/08 and the related Cabinet
Decision No. 31/08 of 15* September, 2009.

2. No.

Y I L L TS Y V-F
SIS e DR GE e A
fsr Fingg, HIOd Bui_omig ‘
16 Oxrgrn Roan
£.0. Box 540

17 — .
Litlssron 5, Jartansa W.I

2
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The Voluntarv Declaration Act: Section 7: Declaration to be in_form in Schedule:

[, Douglas Saunders, do solemnly and sincerely declare as follows:

1. That I am sixty (60) years of age and 1 reside and have my true
place of abode at 1 Melwood Avenue, Kingston 8, in the parish of
St, Andrew.

0

That I have answered the questions posed and fulfilled the
requisitions made to me in a letter from the Contractor-General
dated Qctober 23, 2009, completely, accurately and truthfully.

And I make this solemn declaration conscientiously believing the same to be tiue, and by
virtue of the Voluntary Declarations Act.

TAKEN and ACKNOWLEDGED

by the said Douglas Saunders at 1 Devon )
Road, Kingston 10, in the parish of St. @J\Q

Aundrew on this 3 day of November, 2009)

in the presence of: Douglas Sflunders
OFFICE OF THE COMTRATTOR-GIMERAL
W‘ES 7/9/(/@/#5 (2 ;:‘ oor. PlOL Quioinis

‘ § Queorn Roao
D
JUSTIZE OF THE PEACE RO Bou 540

) pasTon 5§, Jamsica, WL
For the parish of: A/ /& S¥e.
BoOogss
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. DUIIIICOX ATTORNEYS-AT-LAW, NOTARIES PUBLIC, PATENT & TRADE MARK %ENTS

:Iom A C. EATMON GEORGETTET, WILTSHIRE, B.A, LL.B, P.0 BOX 365 TELEPHONE: {876) 922 - 1500

JOHNG, LEIBA PETER W, SIMMONDS, B.5c., LL.B. 48 DUKE STREET
JANICE A. CAUSWELL FRANCINE E, HOWELL-BRYCE, BBA., LL.B. {LIVERPOQL) KINGSTON VolP {t1.5.A.): (678) 202 - 9818
\W. JOHN VASSELL, Q.C., LL.B. CANDICE T. STEWART, LL.B, JFAMAICA, W.L.
ENID F. CHIN, B.5c (ECON} ROXANNE A, MILLER, LL.B, (LMU} TELEFAX: (876) 922 - 9002
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COLRTNEY A BAILEY, LL.B, CONSULTANTS
KIAK B. ANDERSON, LL.B. €. D. R. BOVELL, C.D,, M.A.,, LL.M. {CANTAB} CUR REF. YOUR REF.
JERMAINE C. SPENCE, LL.B, DENNIS G, EDMUNDS, B.A. (CANTAB)
HYACINTH F. LIGHTBOURNE, BBA, 1.0, (MEAMI} 0. A. CAROL AINA, B.A. (SUSSEX) WRITER'S EXTENSION NUMBER

October 28, 2009

Chief Investigator

Office of the Contractor—General

PIOJ Building

16 Oxford Road

P.O. Box 540

Kingston 5 -

Attention: M. Hisani Chisholm

Dear Sirs:

Re: Notice of Formal Requisition for Information and Documentation to be
Supplied under the Contractor General Act— Enquiry Into American Air-
Lines Guarantee Deal for US$4.5 Million

Reference is made to yours dated October 23, 2009 to Mr. John Lynch, Chairman of
Jamaica Vacations Limited, and Mr. Lionel Reid, Executive Director of Jamaica
Vacations Limited,

Mr. Lynch is currently off the island on business and Mr. Reid is currently out of town

on business. Thus they will not be able to complete your requisition in the requisite
period,

Accordingly, we are requesting a short extension to November 9, 2009 to furnish their v \Cau
responses. A >
Yours faithfully, R&
DunnCox -
L .
)
PER: >

CINDY LIGHTBOURNE

ﬁ A member of
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Any reply or subsequent reference to this
communication should be addressed to the
Contractar-General and Uie  following
reference quoted:-

No. &

TELEPHONE No.:876-029-8560/6466
Fax No. : 876-929-2476
E-mail: Mbarreti@ocg.gov.jm

URGENT AND IMMEDIATE

AN L N e

October 28, 2009

Ms. Cindy Lightboutne
Attorney-At-Law
DunnCox
Attorneys-At-Law

48 Duke Street
Kingston.

Dear Ms. Lightboutne:

Re: Notice of Formal Requisitio
Contractor General Act- Enquity Into Alleged American

'S

OFFICE OF THE CONTRACTOR-GENERAL

PIOJ Building
16 Oxford Road
P.0.Box 540
KINGSTON S
Jamarca, W.L

CcoPY

$4.5 Million

We write to acknowledge receipt of your letter

of even date whi

n for Information and Documentation to be Su lied under the

Airlines Air-Lift Guarantee Deal for US

ich was written on behalf of your Clients,

Mz. John Lynch and M. Lionel Reid, and which was conveyed to the Office of the Contractor General
(OCG) via facsimile a short time ago.

You have, on behalf of your Clients, requested an extension, to November 9, 2009, of the deadline which
was previously set for your Clients to formally respond to the formal Requisitions of the OCG.

In yout letter, you have sought to justify your request on the basis of the following representation, viz.
“Mr. Lyneh is currently off the island on business and Mr. Reid is currently ont of town on business. Thus they will not be

able to complete your requisition in the requisite period.”

Upon the receipt of yout letter, the Contractor General instructed his Executive Sectetary to contact the
offices of both Mr. Lynch and M. Reid to ascertain the physical whereabouts of Ms. Lynch and Mr. Reid.

We have attached, herewith, for the record and for your perusal, a copy of an Internal OCG Email File
Note which was prepated by the Contractot Genetal’s Executive Secretary.
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It is evident from the contents of the referenced File Note that the written representations which have
been made by you, in so far as they relate to|Mr. Reid, are, at a minirmum, highly questionable. They have

raised several serious questions.

Having regard to the circumstances, the OGG is now compelled to fotmally bring to your attention the
following provisions of the Contractor General Act:

1. Section 18 (3) of the Contractor-General Act provides that “For the purposes of an Investigation under
this Act, a Contrastor-General shall have the same powers as a Judge of the Supreme Conrt in respect of the
attendance and examination of wilnesses and the production of documenis™.

2. Section 18 (2) of the Contractor-General Act provides that “... a Contractor-General may summon

before him and examine on oath -

(@) any person who has made representations fo him; or

(b) any officer, member or employee of a public body or any other person who, in the opinion of the,
Contractor-General is able tg furnish information relating to the Investigation,

and such excanination shall be deemed 1o be a judicial proceeding within the meaning of section 4 of the Perjuy
Aet”

The matetial import of the foregoing, inter alia, is that, in the instant matter, the Contractor General is “a
Judge of the Supreme Court™, and you are an|Officer of the Coutt who has made, at 2 minimum, highly
questionable tepresentations to the Contractor General.

Additionally, it is also critical that your attention is directed to the fact that any person who willfully
makes any false statement to mislead, or misleads, or attempts to mislead, 2 Contractor General in the
execution of his functions, is guilty of a criminal offence.

Indeed, you and your Clients may wish to|be directed by the verbatim provisions of Section 29 of the

Contractor General Act as follows:

“Euery person who —

(a) willfully matkes any false statement tg mislead or miskads or attempts to miskead a Contractor-General or any
other person in the execution of his finctions under this Ai; or

(B) without lawful justification or excuse

i

obstructs, hinders or resists a Q

ander this Act; or

ontracior-General or any other person in the execution of his funcions

Page2 of 2
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#i, fails to comply with any lawfil requirement of a Contractor General or any other person under this Ad;
or

(©) deals swith documents, information or things mentioned in section 24 (1) in a manner inconsistent with his duty
under that subsestion,

shall be guilty of an offence and shall be liable on sumimary conviction before a Resident Magistrate to a fine not
excceeding five thousand dollars or to imprisonment for a term not excceeding twelve months or 10 both such fine and
imprisonment.”’

In the premises, we are now formally requiring that your Clients fully comply with the subject Requisition
on ot before the following specified dates and times:

1. Mz Lionel Reid — no later than 12:00 Noos, on Friday, October 30, 2009
2. Mr. John Lynch — no later than 12:00 Noon, on Monday, November 2, 2009

Should any or both of your Clients fail to fully comply with the referenced demand, the OCG will
promptly initiate all coercive and punitive measures which are available to it, under the law, to compel
their compliance.

This will be the OCG’s final demand to you and your Clients regarding this matter.

We sincerely trust that you and your Clients will be guided accordingly.

Vety respectfully youts,

Mautice Barrett
Chief Investigator
for and on behalf of the Contractor General

Cc. Mt John Lynch, Chairman of the Boatd, Jamaica Vacations Limited
Mr. Lionel Reid, Executive Director, Jamaica Vacations Limited

Enclosure
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Gre Christie
i@ 9

From: Kadian Jones [kjones@ocg.gov.jm)

Sent:  Wednesday, October 28, 2009 10:57 AM

To: Greg Christie; Maurice Barrett; Hisani Chishotm
Cc; 'Latoya Harris'

Subject: File Note - Jamaica Vacations Limited

I was instructed by Mr. Christie to cali and confirm
Limited and Mr. John Lynch, Chairman of Jamaica

if Mr. Lionel Reid, Executive Director of Jamaica Vacations
Vacations Limited, were in office.

| called the Knutsford Boulevard branch of Jamaica Vacations Limited and spoke to Ms. Geraldine Wright in Mr.
Lionel Reid’s office at approximately 10:10am to find out if he was in office. She informed me that he was in
office yesterday {October 27“‘), and that he shoulld he coming back tomorrow (October 29“‘). Ms. Wright aiso

informed me that Mr. Reid usually comes to the Kingston office whenever he is required to. However, she said
that his official office is located in Montego Bay.

I called the Montego Bay office of Mr. Reid at approximately 10:19am to find out if he was there. When | was
transferred to his office, Mr. Lionel Reid was the person who answered the telephone. When he identified
himself to me, | told him [ was just trying to ascertain whether or not he was in office.

Mr. John Lynch’s office was also contacted at app
her { was trying to confirm if Mr. Lynch was in offi

return tomorrow, October 29,

roximately 10:12am; | spoke to Ms. Ann-Marie Buckner. | told
ce, she informed me that he is off the island and is expected to

Kadian Jones
Executive Secretary to the Contractor-General

Confidential, Privileged, Proprietary and/or Sensitive Information

This e-mail message and any dogument which is attached to i
is addressed. The message and/or its attachments may con
nature. If you have received this e-mail message in error, ¥

are intended solely for the use of the person or persons to whom the message
ain information which is confidential, privileged, proprietary andfor sensitive in
ot are hereby advised that any further dissemination, distribution, publication

andfor copying of same is prohibited, If you believe that you
delete the message and its attachments from your system im
aftachments, if any, are virus free or have been intercepted or

THANK YOU FOR YOUR CO-OPERATION.

Office of the Coniractor-General

P10J Building

16 Oxford Road

P.C, Box 540, Kingston 5.

JAMAICA W.L.

Telephone #: B76-929-6460, 876-929-6466,
876-920-7535, 876-929-7536

Fax #. 876-929-7335

28/10/2009

have received this e-mail in error, please contact the sender by telephone and
ediately. Please also note that we cannot guarantee that this message and its
mended,




1' . DUIID.C OX  ATTORNEYS-AT-LAW, NOTARIES PUBLIC, PATENT & TRADE MARK AGENTS

———

[

P

LINCOLY A C, EATMON GEORGETTET. WILTSLIRE, B.A., LB, P.O BOX 865 TELEPHONE: (876) 922 - 1500
0IN G, LEIBA FETER W, SIMMONDS, B.5¢, LL.B. 48 DUEE 5TREST
'}mcm. CAUSWELL FRANCINE E. HOWELL BRYCE, BBA., LLB. (LIVEREOOL) EINGSTON VorP (5.4 (678) 202~ 5818
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COURTNEY A, BAILEY, LL.B, CONSULTANTS
KIRX B. ANDERSON, LL.B. C. B. R. BOVELL, C.0,, M:A., L1 M. {CANTAB) OURREF, YOUR REF. ‘q
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October 28, 2009

P . ; ; L @LV
Chief Investigator .GE MERP P
Office of the Contractor—General COMT RACKO‘JDMG
* - . _i
PIOJ Building —eiCE OF \Fﬁioﬂ, PI0) B o5
ct 4 L
16 Oxford Road 0 187 % yproR® \90\

i =40 L
P.0. Box 540 00,802 op W \‘o
Kingston 5 (EsT B, JA jﬁ‘ \
Attention:  Mr, Maurice Barrett

Dear Sirs: | QCGP J.F; E:%ENTE{ ﬁ\-L

Re:  Notice of Formal Requisition for Information and Documentatien to be
Supplied under the Contractor General Act — Enquiry Into American Air-
Lines Guarantee Deal for US$4.5 Million

Reference is made to yours dated October 28, 2009,

With regard to Mr. Reid’s whereabouts, as stated in my earlier letter of the date instant
Mr. Reid is in Montego Bay, as your file note reflects. Nothing about that statement is
“highly questionable” or furthermore, inaccurate.

With regard to Mr. Lynch’s whereabouts, had your office bothered to be more thorough .
in its investigation, you would have learned, as we have been instructed, that Mr. Lynch,
upon his retwm into the island on October 29, 2009 is not scheduled to come to
Kingston, but rather is scheduled to stay in Montego Bay for the very short period that he
will be in Jamaica, :

It is unfortunate that your offices saw fit to resort to such tactics by cailing clients with
the full knowledge that they are represented by counsel, an act which one would consider
inappropriate, unacceptable, and “skating” ethical practice.

Further, the writer resents the questioning of her integrity with regard to the accuracy of
her statements. Nothing in the writer’s letter is inaccurate or misleading and at no point

A member of

=
’/?}}; TERRALEX®

Tot Wetidwide Netwack of Isdepeadent Law Flrms




Re: Notice of Formal Requisition for Information and Documentation to be Supplied under the
2 Contractor General Act— Enquiry Into American Air-Lines Guarantee Deal for US$4.5 Million
(%)

in the writer’s letter did the writer indicate when either client was scheduled to return to
Kingston. Your suggestions to the contrary is a most serious matter and is wholly
without merit. We also find it suspect that the basis for such allegations on your part

would be a file note of conversations by |a member of staff and not conversations had by
your goad self.

The Office of the Contractor General has submitted numerous requests to Mr. Lynch and

Mr. Reid and on each and every occasiclm, responses have been submitted in the proper
form and in the requisite time permitted by your offices.

Considering that both pariies are required to properly research their responses and to
execute affidavits fo attach to their responses, it strains incredulity that you would only
seek to give Mr. Reid and Mr. Lynch such a short time period (less than 4 full working

days from the date delivery) within which to consult with counsel and to prepare
responses to your questions.

Furthermore, the Contractor General Act does not specify requisite time periods within
which a person must respond to a requisition of the OCG, just that they are to comply.
Accordingly, a reasonable time period must be afforded considering the circumstances.

Accordingly, upon having an opportunity to properly research your request and to
properly consult with counsel, Mr. Reid and Mr. Lynch will endeavour to remit their
responses within the time allotted.

Yours faithfully,
__DunnCox,

PER:

CINDY LIGH




Any reply or subsequent reference to this
communication should be addressed to the

Contractor-General and the following OFFICE OF THE CONTRACTOR-GENERAL

reference quoted:-
PIOJ Building
No. : 16 Oxford Road
TELEPHONE No.:876-929-8560/6466 P.0. Box 540
Fax No. : 876-929-2476
E-mai]:oMbarrett@ocg.gov.jm KINGSTON 5
JAMAICA, W.L
October 28, 2009
Ms. Cindy Lightboutne
Attorney-At-Law
DunnCox
Attorneys-At-Law _ - ‘E
48 Duke Stteet
Kingston

Dear Ms. Lightbourne:

Re: Notice of Formal Reguisition for Information and Documentation to be Supplied under
the Contractor General Act- Enquiry Into Alleped American Airlines Air-Lift Guarantee Deal

for US $4.5 Million

We write to acknowledge receipt of your letter of even date which was written in response to our
faxed letter to you, also of even date.

We hereby, without any equivocation or resetvation, repeat and restate to you the contents of our
eatlier letter to you.

Please note that your teference to Mr. Reid was as follows: “Mr. Reid is currently (ie. today) ont of town on
business”. The clear implication of your letter is that M. Reid was/is not in office and, therefore,
was/is not in a position to address matters which relate to his official functions of office.

However, Mr. Reid, contraty to yout assertions, was, in point of fact, in bis official office today —
allbeit not in Kingston. Additionally, he was teported to be in his Kingston office yestetday.

From your statements and assertions, it is also pellucidly evident that you have not taken the time to
propetly inform yourself of the full impott of the specific provisions of the Contractor General Act
to which you have been directed, That, however, is your choice and you will do so at your own peril
and that of your Clients.

The Requisitions of the OCG are formal Statutory Requisitions and must be addressed with the
expedition and seriousness which they cleatly desetve.

Page 1 of 2
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Only two (2) questions were posed to your Clients. The substantive question relates specifically to an
update of information, certain particulars of which your Clients have previously furnished to the
OCG and in respect of which they have already, as recently as in the past week, reportedly made
formal representations to the Public Administration & Appropsations Committee (PAAC) of
Parliament.

You have alteady been formally advised thati the OCG’s demand to you and to your Clients is final.

Vety respectfully youss,

¢ ft——

Mauﬁ(;e Barrett
Chief Investigator
for and on behalf of the Contractor General

Cc. Mt John Lynch, Chaitman of the Board, Jamaica Vacations Limited
M. Lionel Reid, Executive Director, Jamaica Vacations Limited
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Any teply or subsequent teference to this
communication shouclcg‘ be addressed to the
and the following

refetence quated:s THEOFFICE OF THE CONTRACTOR-GENERAL
’ PIOJ Building
No. : 16 Oxford Road
TeLEPHONE No.:876-929-8560/ 6466 P.O. BOox 540
Fax No.:876-920-2476
E-mail: ?nbmctt@ocg.gov.]m KINGSTON 5
Jamaica, W.I.

November 10, 2009

DunnCox
Attorneys-At-Law

P.O. Box 365 P g
48 Duke Street
Kingston

Jamaica, W.L :

Attention; Ms. Cindy Lightboutne - Attotney-At-Law

Dear Sirs:

Re: Notice of Formal Requisition for Information and Documentation to be Supplied under the Contractor
General Act- Enquiry Into Alleped American Aidlines Air-Lift Guarantee Deal for US$4.5 Million ~ Retention of
Eegal Setvices by Jamaica Vacations Limited to Provide Responses to the OCG’s Formal Requisitions for
Ianformation and Documentation to be Supplied under the Contractor General Act

We write in particular regard to the Office of the Contractor General’s (OCG’s) ongoing investigation into the captioned
matter and the representations which have been made to the OCG by senior public officials of Jamaica Vacations

Limited (JAMVAC), namely: Messts, John Lynch, Chairman, and Lionel Reid, Executive Director, through their
Attorneys-at-Law, DunnCox.

As you are aware, by way of letter which was dated June 9, 2009, the OCG was informed by DunnCox.that it now acts
Jor and on bebalf of Jamaica Vacations Limited (JAMV.AC) and the Tourist Enbancement Fund (TEF)” and that its services were
“retained to assist JAMV.AC and TEF with its compliance o the said requests,”

For the avoidance of doubt, the referenced contract which was consummated between JAMVAC and DunnCox

constitutes 4 government contract within the parameters of the Contractor General Act, and as such falls within the
jurisdiction of the OCG,

It is therefore incumbent on me to inform you that the OCG has decided to include, in the captioned Investigation,

contractual matters pertaining to the retention of legal services by JAMVAC, insofar as they relate to the OCG’s ongping
Investigation.

Consequently, as we will require your assistance and full cooperation to successfully pursue and complete this

investigation, and out of an abundance of caution, it is very important that your attention is formally directed to the
following provisions of the Contractor General Act:
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(10) Section 17 (1) which prescribes the po

Sections 4 (1) (2) () and (i) which mandates the Contrzctor General, ... on behalf of Patliament- to monitor
the award and the implementation of Government contracts with a view to ensuring that such contracts are

awarded jmpartially and on merit (and that) the cizcumstances in which each contract is awarded ... do not
involve impropriety or irregulasity ...”.

Section 4 (1) (b) which mandates the Contractor General, “... on behalf of Padiament- to monitor the grant,
issue, suspension or revocation of any prescribed licence, with 2 view to ensuring that the circumstances of
such grant, issue, suspeasion ot revocation do not involve impropriety or itregularity and, where appropriate, to
examine whether such licence is used in accordance with the terms and conditions thezeof”.

Section 15 (1) which prescribes the discretionary power of 2 Contractor General to conduct an investigation
into any or all of the following matters:

(3) “the registration of contractors™;
(b) “tender procedures relating to contracts awarded by public bodies™;
(6 “theaward of any Government contract™;

(d) “the implemeatation of the terms of any Government contract™;
(&) “the circumstances of the grant, issu

¢, use, suspension ot revocation of any prescribed licence™;
(0 “the practice and pracedures relatin

> to the grant, issue, suspension ot revocation of prescribed licences”,

Section 4 (2) (b) which prescribes the power of a Contractor General “to have access to all books, records,

documents, stores or other property belonging to Government, whether in the possession of any officer of a
Public Body or a contractor or any other person”,

Section 4 (2) (d) which prescribes the [poswes of a Contractor General “to have access to all books, records,

documents or other property used inl connection with the grant, issue, suspension or revocation of any
prescribed licence whether in the possession of any public officer o any other person”.

Section 4 (2) (¢) which prescribes the power of a Contractor General “to bave access to any premises or

.lor.ation_where-hc-bas—:eason—to-belleve~that~any~such—books;wrecords;-documcntrorother-property*as“are' N

referred to in paragraph (d) or any property which is the subject of 2 prescribed licence, may be found”.

Section 4 (3) of the Act which prescrii
furnish in such manner and at such

regard to the award of any contract an
may consider desirable”.

bes the power of a Contractor General to “require any Public Body to
mes as may be specified by the Contractor General, information with
d such other information in relation thereto as the Contractor General

Section 4 (4) which prescabes that,

“For the purposes of paragraphs (d) and (&) of subsection (2) the
Contractor-General shall have power

to requite any public officer or any other person to furnish in such
maaner and at such times as may be specified by the Contractor-General, information with regard to the grant,

issue, suspension or revocation of any|presctibed licence and such other information in relation thereto as the
Contractor-General considers desirable”.

Section 5 (1) which provides that, “In ¢

he exercise of the powers conferred upon him by, this Act, a Contractor-
General shall not be subject to the dire

ction or control of any other person or authority™.

wer of 2 Contractor General “to adopt whatever procedure he considers
appropriate to the circumstances of a particular case and, subject to the provisions of (the) Act, to obtain
information from such person and in such manner and make such enquites as he thinks fit”.
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(11) Section 17 (2) which provides that “Nothing in this Act shall be construed as requiring a Contractor General to

hold any hearing and, no person shall be entitled as of right to comment on any allegations or to be heard by a
Contractor General”.

(12) Section 18 (1) which presctibes the power of a Contractor General, “at any time, (to) require any officer or
member of a public body or any other person who, in his opinion, is able to give any assistance in relation to
the investigation of any matter pursuant to this Act, to furnish such information aad produce any document or

thing in connection with such matter as may be in his possession or under the control of that officer, member
or other person”,

(13) Section 18 (2) which prescribes the power of a Contractor General “to summeon before him and cxamine on
oath any person who has made representations to him or any officer, member or employee of a public body ot
any other person who, in the opinion of the Contractor General, is able to furnish information relating to the

investigation — and such examination shall be deemed to be a judicial proceeding within the meaning of Section
4 of the Pegjury Act”, .

(14) Section 18 (3) which provides that “For the putposes of an investigation under this Act, a Contractor General

shall have the same powers as a Judge of the Supzeme Court in respect of the attendance and examination of
witnesses and thé production of documents™.

(15) Section 18 (4) which provides that “Any obligation to maintain secrecy or any testtiction on the disclosure of
information or the production of any document or paper or thing imposed on any person under the Official
Seczets Act, 1911 to 1939 of the UK (or of any Act of Parliament of Jamaica replacing the same in its
application to Jamaica) ot, subject to the provisions of this Act, by any law (including a rule of law) shall not
apply in relation to the disclosure of information or the production of any document or thing by that person to
2 Contractor General for the purpose of an investigation ...”,

(16) Section 18 (5) which provides that “No person shall, for the purpose of an investigation, be compelled to give

any evidence or produce any document or thing which he could not be compelled to give or produce in
proceedings in any coust of law.”

(17) Section 22 which provides that, “The proceedings of a Contractor-General shall not be rendered void for want
of form”.

(18) Section 29 which provides as follows:

“Bwery person who —~

(a) willfully makes 2 false statement to mislead or attempts to mislead a Contractor General or any other
person in the execution of his functions under this Act, or
(b) without lawful justification or excuse —

6] abstructs, hinders or resists a Contractor General or any other person in the execution of his
functions under this Act; or

(i) fails to comply with any lawful requirement of a Contractor General or any other person
under this Act, . ...

shall be guilty of an offence ...”.
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It is also instructive that you shovld note that

aforementioned powers of the Contractor Geners
arise until the subject contract or licence/permit
advise you that any such belief is unfounded and
(Works) and the A.G. (1991) 28 J LR 265, the Sups
the instance of the Contractor General, to nile

unequivocally as follows:

“The proper interpretation of the {Contrador (

there are Public Officers who are misguided in the belief that the
ll, to monitor or to investigate the “award” of contracts etc., do oot
is actually awarded or issued, as the case may be, We are obliged to
has no validity in law. In the case of Lawrenee ». Ministry of Constraction
reme Court of Jarnaica was moved by way of originating summons, at

on this very point. Mr. Justice Coustney Otr, in that case, held

Seneral) Act iv one which empowers the Contracior General ta moniior the pre-
condract stages of government_contracls and fp

emphasts).... The ordinary meaning of the words

In the discharge of the mandates of the Contracto

expressed powers which are reserved to him by

hereby formally requires you to fully comply with

and documentation which is demanded of you

addressed to the Contractor General. The envela

obtafr_information frone public bodier piiar to the award of such contracts {2y
of the stalute in light of the contexct and gramrmar suggest no other interpretation”,

r General under the Contractor General Act and in Fartherance of the
the Act, the OCG, acting on behalf of the Contractor General, now
the below-mentioned requisitions by providing all of the information
and to supply same in a sealed envelope, marked ‘Confidential and
pe must he depasited at the reception desk of the Offices of the

Conttactor General, PIO] Building, 16 Oxford Road, Kingston 5, no later than 3:00 PM in the afternoon on

Monday, November 16, 2009.

In responding to the below-mentioned requisit

following;:

lons or questions, you are respectfully asked to be guided by the

(2) You must provide written responses to all of the requisitions or questions.

(b) Your responses must be declared and ce
truthful. Your declaration must be in the

ttified by you before a Justice of the Peace to be complete, accurate and

form which is énclosed herewith.

(& Al written responses which are provided by you must be provided in a single document and must be numbered

in the same chronological sequence as the questions_or re

numbered 2, and so forth,

your answer to Requisition/Question #2 must be

(d) An electronic copy of your written 1esponse must accompany the certified hardcopy. The electronic
copy must be provided in a Microsoft|word format on a single compact disk,

(&) Any document which is supplied b
marked to identify what it is and the

®

y ¥O) in support of a response must be properly labeled, numbered and
requisition or question to which it relates.

Should you mislead, resist, obstruct or hinder a Contractor General in the execution of his functions o fail to
provide a complete, accurate and truthful res

below, you will become liable, inter alta, t

ponse to any of the requisitions or questions which are set out
criminal prosecution under Section 29 of the Contractor General Act.
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REQUISITIONS / QUESTIONS

Please ascertain and provide responses to the following questions:

2. Provide an itemized listing of all fees which have been charged to JAMVAC, by DunnCox, in selation to
the legal services which have been provided for matters which relate to the OCG’s ongoing investigation.
The list must be include all services rendered, up to and including November 6, 2009, and should include
the following:

i A detailed description of services which have been rendered;
i.. The date(s) on which the listed service(s) were rendered;
fii. The cost(s) that are associated with each of the listed services which were rendered;
iv. A copy of the invoice which was submitted to/or is to be submitted to JAMVAC ia support of
the fees paid and/or payable.

Please provide documentary evidence, where possible, in support of your response and any assestions
made.

b. Please indicate the total fees which have been paid to date by JAMVAC insofar as it regards the matter
under investigation;

c. The total fees which remain outstanding and payable by JAMVAC, up to November 6, 2009, in respect of
the matter which is under investigation. The response must include the following:

i A detailed description of the services which have been rendered;
it The date(s) on which the listed secrvice(s) were rendered;
ii. The cost(s) that are associated with each of the listed services which were rendered;
iv. A copy of the invoice which was submitted to/or is to be submitted to JAMVAC in support of
the fees paid and/or payable,

Please provide documentary evidence, where possible, in support of your response and any assertions
made.

2. Are you aware of any additional information which you believe could prove useful to this Investigation or is there
any further statement in regard to the Investigation which you are desitous of placing on record? If yes, please
provide full particulars of same.

It is of particular import that we bring your attention to the fact that the Ministry of Tourism (MOT), through its
Permanent Secretary, Mis. Jennifer Griffith, has aleeady provided the OCG with particulars of the government contract
which was executed between JAMVAC and DunnCox.

In the instant case, the MOT, by way of letter dated November 6, 2009, has provided the OCG with particulars of the
fees which have been charged by DunnCox up to July 16, 2009. Therefore, the Requisition which is made of you
requires that the information be made current, to include fees incutred up to November 6, 2009, and that the services
rendered and associated fees are disaggregated.

By copy of this letter, the relevant state authorities and government officials, inclusive of the Accounting and
Accountable Officers of JAMVAC, the Public Body which has awarded the refexenced contract to DunnCox, are hereby
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informed of the OCG’s requirements of you in :
retention of the legal services of DunnCox,

We would like to thank you in advance for your ful

espect of the formal provision of information which relates to the

| and anticipated cooperation in this endeavor,

Should you have any questions, please do not hesitate to contact me. |

Youss sincerely,

Maurice Barrett
Chief Investigator
for and on behalf of the Contractor General

Enclosure -Form of Declaration

Copy: The Hon. Bruce Golding, M.P., Prime Minister of Jamaica
Ambassador Douglas Saunders, Cabinet Secretary
Dr. Wesley Hughes, C.D,, Financial Seczétary
Ms. Pamela Moaroe-Ellis, Auditor Genetal

Dr. Ormar Davies, Chairman of the Publit

Accounts Committee of the Parliament of Jamaica

Dr. Wykeham McNeil, Chairman of the Public Administration and Approprations Committee of the

Parliament of Jamaica

Senator the Hon. Dorothy Lightbourne, Attorney Genetal

The Hon. Edmund Bartlett, Minister of Toursm

Mrs Jennifer Griffith, Permanent Secretary, Ministry of Toutism
M. John Lynch, Chairman, Jamaica Vacations Limited

M. Lionel Reid, Executive Director, Jamaica Vacations Limited
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Any reply or sibsequent rofrence 10 s OFFICE OF THE CONTRACTOR-GENERAL
qc:nr;:ftoruceueml and the following referece PIOJ Building
REF. No: 1103 16 Oxford Road .

P.0.Box 540

TELEPHONE No, & 929-8560/6466-

FAX No. :929-2476 KINGSTON 5
E-Mail : mbarrettfocg.gov.im JAMAIC A, W.L

Form of Declaration

The Voluntary Declaration Act: Section 7: Declaration to be in form in Schedule:

I, John Brown, do solemnly and sincerely declare as follows:

1. That 1 am [number] years of age and I reside and have my true place of abode
at [address] in the parish of
"2 That I have answered the questions posed and fulfilled the requisitions made

to me in a letter from the Contractor-General dated November 10, 2009,
completely, accurately and truthfully.

And I make this solemn declaration conscientiously believing the same to be true, and by virtue of
the Voluntary Declarations Act.

TAKEN and ACKNOWLEDGED )}
by the said JOHN BROWN at [address] )
in the parish of )
on this day of 2009 ) JOHN BROWN
in the presence of: )
JUSTICE OF THE PEACE

For the parish of:-




1 E_v@_} myself of this opportunity to renew

Any reply or subsequent reference to this
communication should be addressed to the
Contractor-General and the following reference
quoted:-
REF. No.:

TeLePHONE No. ! 929-8560/6466
Fax No.:929-7335
E-Mail: gchristie@ocg.gov.jm

November 10, 2009

‘The Honourable Orette Bruce Golding, M.
Prime Minister

Office of the Prime Minister
1 Devon Road

Kingston 10

Dear Prime Minister:

1 am privileged to write directly to you to g

Very respectfully yours,
¢~ —

Greg Christie
Contractor General

Enclosure

OFFICE OF THE CONTRACTOR-GENERAL
PIOJ BUILDING
16 OXFORD ROAD
P.0. B0x 540
KINGSTON 5
JAMAICA, W.L

onvey a copy of the enclosed letter.

to you the assurance of my highest considerations.
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November 13, 2009

By Fax (929-24 76), By E-mail and By Bearer

|

o mema GENERAL '

The Office of the Contractor-General + i THE CONTRAC TOR Gx: IE ”

PIO¥ Building . e OF T 0 BulLOING |

.16 OXf(]l'd ROﬂd .I{'j ‘.)}\'FORD RO;—\D ;
Kingston 5 P 0. BOX 540 " .1
nasToN 5. JAMAITA:

Attention: Mr. Maurice Barre Chief Investisator .

Dear Sirs:

Re: ~ Notice of Formal Requisition for Taformation and Documentation to be
Supplied under the Contractor General Act — Enquiry into Alleged
American Airlines Air-Lift Guaraatee Deal for USS4.5 Million ~
Retention of Legal Services by Jamaiea Vacations Limited to Provide
Responses to the OCG’s Formal Requisitions for Information and
Documentation to be Supplied under the Contractor General Act

We acknowledge receipt of your letter dated November 10, 2009 wherein you (inter »ﬁ)
alid) make certain requisitions of this firm, which requisitions ate set out on pages 5 L |
and 6 of your letter, VN |

DunnCox Is willing to cooperate with the Office of the Contractor General and we are \)\
aver mindful of the pravisions of the Coniractor General Act as well as the various S (‘22

powers, duties and responsibilities attendant with the Office of the Contractor Q/
General. We stand willing to comply with all velid, reasonable and lawful

requisitions of your good offics.

In relation to the tequisitions/questions in your November 10™ tetter, we set out our
intial responses thereto as follows: D

% Amemberaf ] |
%% @CA : |
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L - Jamaca Vacatmns“ Limited (JAMVAC) 'eased upon a very. speclﬁc

Lift Guarantee for US$4.5 |Mﬂhon ‘matter. As Attorneys-at-Law; we have’ )
legally binding professional duties 10 our clients which constrains us from;’ -

Contracter_Gene:al) vmhalut our Client's -written consent first had gid:
"obtained. We ‘are certain you appreciate that legal professional prmlcge

. aftaches to-all currespondence and documentation between DunnCox and -
our clients and, generally, the sanctity of sach privilege remains paramount

Lo in our jurisdiction, Thcrefore, before we can sven consider responding'to |

riwmp e cenzere s e your rediest, we will ﬁrstlly have to discuss your fequest with our Cliefit.-
' _-who will instruct if they are willing to waive legal prwilege to facilitate

“our releasmg information fto you as requested. We are in the precess of -

then be i m a posmon to respond furthef to your requisitions, 'jj_?
We note:.that yoirr;November 10, 2009 leter makes reference to our lctter ;

"~ advised your office (inter alic) that we act ‘for and on behalf of JAMVAC,
and that eur servidés were retained by our Client to assist them"¥With their -
' fislsome compliance to your formal requisitions pertaining to ‘he-
Amencan Airlings Air Llﬂ: Guarantee for US5$4.5 Million, Your November

possession of our engagemenl letter with our Chent dated June 8; 2009 as
well as a:copy. of .our first involee-dated the August 3, 2009 for- semccs-
rendered:to our Client. Based on'the aforesald if the correspondence in:
your possession is carefully reviewed,. you must be fully aware and
- - gppreciate-that the Soops-of our retainer 1§ very-limitod-and-had-absolutely--
_nothing terdo with the entering info or operation of the alleged American: -

- Airline Afrlift Guarantge |Deal for US$4.5 Million itself (which, as-we

~~very limitéd 1o mprovidmg gervices to our,Client in formuldflig and’
prowdmg responses’ 0 your -requisitions for information : ‘and. .
* docamentation to"be supplied pursuant tothe Contractor General Act, Our
. understamiding s that to date all requisitions from your office have been:
. fully answered and.(we trust) satisfied. Qur retainer riever extendéd to mor
‘were wé at any time involved with or insfructed by JAMVAGC or-amy-other- ©
enttty int redation to the en'termg into or operation of the alleged American. -
“Airlines Air-Lift Guarantce Deal for US$4.5 Million. Based on the-above, .
* the, decision of yout office to now expand your captioned investigations to

-+ “include” in your mvestlgatwns and enquiry into the alleged Afherican
- Airlines Axr-Llft Guara.ntee Deal for 1S$4.5M “coniractudl. thatfers: -
pertaining to the’ retentmn -of legal services by JAMVAC, insofgr as they
relate to..the .OCG's on—going investigation” are, in our™ dpinion
overreaching and misconceived. . DunnCox had absolutely nothing to.dg. "
with the-alleged Amarlcaz Airlines.Air-Lift Guarantes Deal for US$4 SM

- ~As 'you Bre aware, we have provided legal services from June 200010
requests-to it hy your offick as regards the alleged American Ajfllnes An-

-disclosing any mformaﬁon to third parties (including the Ofﬁce .of thez: . . -

D - doing this:-Should we be prowded with such waiver of privilege; we may S

-of June:8; 2009 10 the Ofﬁce of the ‘Contractor General wherein' 'we'™

10% feter also miakes mfcrenca to the -fact that you -are -aiready~in—-< - = -:

“understand, 1s the subject|of ‘your investigations), Out-retainer remaing -

- ai
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.sg:bs'tqr)tiati'ng or even ‘offering-a reasonable basis for your so doing, ™
Flrtioularly when' the immediate offect of afiy “compliance- with your
réquisition_ would place -us in the invidious position of breaching

seo e .aficieylclientprivilege, . .3 , - ,,

R T

) ,Y_@;‘ﬁ"ha\te ;advisgd that you have already. received frem the Ministry of ',

~Fourism copies of the “particulars of the Government contract that was- |-

éxéouted between JAMVAC and DunnCox” (which we presume is & -

: T P . teference-to our engagement letfery and ‘you indicats that"you haye to hand -

. particulars of the fees which were charged by DunnCox: up to July 16,

. 7. 2009: You therefore have in your possession ali documentation pertaining

w7 £ the engagement of DunnCox’s services and all bills or invoices which -

Dhes" e 71 reténtion B June 2009 of non-routine legal

-7 5, Kindly olarify for us the besiskationale on whioh your

. :.:“Zfﬁ,:f - "'ﬁouid:yoil-kinély c_lérify:for us the-basis/rationale on which-your office has

1T USE4S million.
.5 "% . information is sought. In the interim, and in the event your requisitions

have been issued by- DunnCox to JAMVAC pertaining ‘o the

abicvecaptioned matter:: As we indicated to you, in relation to your
 requisitions up to November 6; 2009, we require our client’s “written -

. -authorlzation. . . - ‘ T

to- include’ in’ its  investigations  into the “alleged "American Air-Liff -
Goarantee Deal for USS4.5M ‘contractual matters pertaining to the

- it5iii “responding. to and compiylag with the requests of the Offfce of the

o5 Contraettr-General. :

. of these sérvices are related to the investijgation of the alleged American

Tt 'your clarification as to why this irformation is sought.

; . Alrlines Air-Lift Guarantce deal-of US$4.5 million. We- will apprecjat?, e o

“decided to include in its captioned investigation contractual matters

e -peitaining to the retention of tegal services by. JAMVAC as regards our »

Clients seeking the services of
-engepement andfor provision of
inivestigation of the alleged American- Airlines Air-Lift Guarantee deal of
We -will appreciate your clarifieation as to why this

DunnCex? We' fail t6 see how our '

RRE :'@{rtain to the procurement of legal servicgs, we direct your attention fo
Regulatiori 4. (1) (g).of the Public'Sector Procuremment Regulations 2008

"7 umder The Contractor -General Act, Dated December 12; 2008, Cireular

50 Np, 35 dated the 22™ day of September, 2008 from the Ministry of Finance

2l w0 afd the Public Serviee as well as-letter dated Séptember 30, 2009 from

" Honourable Minister of Tustice and Attorney General to the Chairman of
...¢  the-General Legal Council advising of procurement guidelines: for legal
e Sepvices. by GO entities which all, inter alia, make it ¢clear that legal

T ' OFFICE OF THE CONTRACTOR-GENERAL .
= . lst Fuggr, PIOJ Bunbing 3
= s 0 e 16 QxrForD ROAD .

P.O. Box B40
CEMGSTON 5. JAaMalCA. Wi,

fo-cast a widé het by -expanding your investigation without properly N

nffice hds decided ot 1

services by JAMVAC to assist -~

We-fail to see how our engageracnt and/or provisien "¢ i

these services are telated to the

oo 5Y 2 The Offiee of the Contractor Genetal' o Coamnnom o
o :==7;{;,-;-Noveﬁ'1ber 1% 2009 . Page: 3 S !
it s and as such we.are unable to asSist with the on-going investigations ofthe' v rme s
e L Office ofthe Contractor General upon and in relation to fhat'matter. LT -
o '_. : '3, Generally, we mustcomment adversely on the attempt by your good office .. o
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. .., November 13, 2009-

- precedures.

K umlaterally imposed.

We stand WLIlmg to meet with you as rega:ds the above issues and your requisition - -

Page: 4 -
services for non—rqutme legal assignments are exempted from 'proc{:r_ement'
-Based:on the abeve we are sompelled to advise that it may not be possible

to answer your requisitions (or even be in a position to o do), much less
by the deadline of Monday November. 16, 2009 which has .been

" (subject to! client instruction) and,|in the interim look ‘forward to your full

.; cansxderation and early response to the various issues raised herein by us. ‘

i _::: Ynurs falthful!y,
' DunnCox

S . ', Pér: - W

R I

-i
.
]

-

A EsTON 3. s

i+ LINCOLN A.C. EATMON

. The Hon. Bruce Golding, M
ige:  Ambassador Douglas Saunders, Cabinet Secretary
¢é:.  Dr. Wesley Bughes, C, D.,I“mancxal Secretary
ce:  Ms, Pamela Monroe-Ellis, Auditor General
.ger Dr. Omar Davies, Cliairman
- Parliament of Jamaica
©cer - Dr. Wykeham McNeil, Chairman of the Public Administration and
‘. Appropriations Committee af the Parliament of Jamaica - )
cc:  Senator the Hon. Dorothy Lighthourne, Attorney Gemeral
R .. The Hon. Edmund Bartlett, Minister of Tourism-
r o= - o= Peer ——MrsiJennifer-Griffith; +Perm
.. - Mr, John Lynch, Chairman,
:- . MF. Lionel Reid, Executive I

i
4
gl

IR FIEFREL 63N

" ) ..
L, Box

P, Prime Minister of Jamaica -

anent-Secretary; Ministry-of: Tmms:n
Jamaica Vacations Limkted
Yirector, Jamaica Vacations Limited -

- _‘.(:."I‘f_-_,}‘{: . P O 'a"-' lu: .

TS AT L
e
PR{K i
asiezs, WL

of the Public Accounts Committee of the




PO

[S—

w.

Any weply or subsequent reference to this
communication should be addressed to the

Coumapebegeal and te  foloving THE OFFICE OF THE CONTRACTOR-GENERAL
) PIOJ Building

No. : 16 Oxford Road

TELEPHONE No.:876-929-8560/ 6466 P.O.BOX 540

Fax No.: 876-929-2476 al

E-mail: gchdstie@ocg.gov.jm KINGSTON 5
Jamaica, W.I.

November 16, 2009

DunnCox

Attorneys-At-Law OP i

P.O. Box 365 .

48 Duke Street

Kingston

Jamaica, W.1

Attention: Mr. Lincoln Fatmon, Fsq.

Dear, Sirs/Mesdames:

Re: Notice of Formal Reguisition for Information and Documentation to be Supplied under the Contractor
General Act- Enquiry Into Alleged Ametican Airlines Air-Lift Guarantee Deal for US $4.5 Million - Retention
of Iecal Setvices by Jamaica Vacations Limited to Provide Responses to the OCG’s Formal Requisitions for

Information and Documentation to be Supplied under the Contractor General Act

We write in acknowledgement of our receipt of your letter of November 13, 2009 in the captioned regatd,
which was brought to my attention this morning following my retum to the island last night. Your letter, which
was faxed to the Office of the Contractor General (OCG) on the 13th instant, was written in direct response to
the lawful Statutory Requisition of the OCG which was conveyed to you on November 10, 2009.

We have carefully perused your letter and must confess that we are surprised at the questions which you have
raised as well as the positions which you have asserted, some of which would seem to infer that you are seeking
to direct a Contractor General in the lawful discharge of his functions under the Contractor General Act.

With the deepest of respect, your assertions and questions would suggest that either you have not read the
Contractor General Act or, if you have read it, you are not in agreement with its provisions, We have been
cautiously persuaded towards this view, as we are reluctant to accept that you have read the Act but are
incapable of understanding what you have read.

In the premises, and while we do not intend to repeat any of the terms of the OCG's lawful Statutoty
Requisition to you, nor the provisions of the written law upon which it is founded, we believe that it is critically
impottant that we should formally respond to the key issues which you have raised and re-emphasize to you the
non-negotiable positions of the OCG in this matter.

1. First, and as a general point, it is important to recognize that the matter which is before us is a Public Law
issue. It involves, inter alia, the award of a Government Contract by a Public Body to you, a2 Government
Contractor,

Page 1 of 4
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As a matter of law, and by vittue of the expressed tetms of the Contractor General Act, the jurisdiction to
monitor and/or to investigate the award or termination of this contract, and/ot your implementation and
performance of same, and matters that are associated therewith, has accordingly fallen to the OCG.

The issue, therefore, is not, as you would seem to believe, a private and confidential matter between yourself
and your Clients. Sections 2, 4, 15, 16, 18 (1), 18 (2), 18 (3), 18 (4) and 29 (b) of the Contractor General Act, in
particular, makes this very clear.

Indeed, the matter before you is anything but a private or confidential one, for it must also be stressed that the
funds which are the subject of the OCG's Statutory Requisition to you, belong neither to your Clients to do as
they please, nor do they belong as of rght to you.

They belong, instead, to the Taxpayers and People of Jamaica and they must be propetly accounted for by
reference, inter alia, to the Government contract award, implementation and tesmination principles that are
expressly prescribed by Section 4 (1) (2) of the Contractor General Act.

2. Second, your letter has curiously questioned the propdety and the lawful authority of a Contractor General to
investigate the Government contract which has been awarded to you.

With the deepest of tespect, we do not think that this merits a tesponse save and except to say that you may
wish to be guided by the very clear and expressed provisions that are contained in Sections 5 (1), 15 (1), and 16
of the Contractor General Act.

3. The discretionary investigative powers of a Contractor General in this matter, together with the statutory and
judicial authority of 2 Contractor General to lawfully compel your production of any information and
documentation in such manner and at such times as a Contractor General shall alone deem fit, are matters
which are clearly and unambiguously outlined in the Contractor General Act.

The OCG does not requite your ptior approval to investigate the Government contract which has been
awarded to you, nor does it require your concurrence to determine what infotmation or documentation it can
lawfully require from you and the time within which said information and documentation must be produced by
you.

You will find that Sections 4, 5 (1), 15 (1), 16, 17 (1), 17 (2), 18, and 29 of the Act will be more than instructive
on the above-referenced matters.

4. You have posited the atgument that the procurement of non-routine legal services has been exempted from
the ambit of the Government Procurement Regulations.

Although this may be so, it should have been apparent to you that the jurisdiction of 2 Contractor General
undet Sections 4, 15, 16, 17 and 18 of the Contractor General Act, to monitor and to investigate (Government
contracts for the provision of legal services, has not in any way been fettered or disturbed by the subject
Regulations.

You may have overlooked the matter of this small distinction which has its root in one of the most
fundamental principles of law, for we are absolutely sare that you are not unmindful of the preeminence that an
Act of Patliament holds over a Statutory Regulation,

Page 2 of 4
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5. Lastly, you have raised the issue of Attorney/Client privilege. You are apparently of the view, and pethaps,
on the face of things, understandably so, that unless Mr. John Lynch or Mr. Lionel Reid gives you their go-
ahead, you will be barred from providing the OCG with the particulars of the services that you have rendered in
the referenced matter and the legal fees which are to be charged by you therefor.

However, if your proposition is taken to its logical conclusion, then what you ate in fact saying is that Mr. John
Lynch and Mt. Lionel Reid, who are public setvants, can lawfully withhold the permission which you say you
are seeking from them and, by so deing, effectively conceal from the OCG, and from the Jamaican Public, just
how much of the Taxpayers' money is being spent by them with you and for what.

The OCG is not entirely certain if this is the sort of argument that you or your Clients, or your Clients'
superiors, are prepared to publicly advance and defend.

Be that as it may, and in so far as the applicable law is concetned, we have already addressed this issue in the
opening paragraphs of our letter, We have directed you to the very germane and unequivocal provisions of
Section 18 (4) of the Contractor General Act which, unless you are prepared to challenge the supremacy of the
Parliament of Jamaica, will put the matter beyond debate.

In the premises, if you or your Clients ate still held to the mistaken notion that you or they are lawfully entitled
to withhold any ot all of the information which has been formally requisitioned from you, I would respectfully
advise that you disabuse your minds of it.

Indeed, and out of an abundance of caution, 1 will, by way of copy of this letter, formally bring the OCG's
positions to the attention of your Clients and to the attention of the Permanent Secretary in the Ministry of
Toutism, who is the lawful Government Accounting Officer in this matter. I will do this so that the requisite
steps can be jointly taken by you and by them to ensure that the OCG's Requisition to you is fully complied
with no later than 12:00 Noon on Wednesday, November 18, 2009.

In closing, I must once again remind you and your Clients that this is a matter which involves a public contract
and public funds. It is not a personal, private or confidential matter between Mr. John Lynch, Mt Lionel Reid
and your good-selves,

It is a matter in respect of which your Clients, who are public setvants and/or public bodies, are paid and/or
funded by the Jamaican Taxpayer. They are publicly accountable under the law for what they do in the
discharge of their public functions and, in particular, what they do in theix expenditure of public funds.

The matter before us is also one in respect of which a private law firm, DunnCox, hzs been awarded a
" Government contract’ within the meaning of Section 2 of the Contractor General Act.

In consequence, DunhCox, whose fees are now being paid out of public funds, is also accountable undet the
law to the OCG for its implementation and performance of the referenced contract. I can understand your
discomfort about this, but you should appreciate that even law fitms are bound by the duly promulgated laws of
the Parliament of Jamaica.

It is crifically important that neither you nor yout Clients should lose sight of these pivotal and determinant
citcumstances, lest you do so to your dettiment.
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With that said, T am only left to caution you, and to do so with the greatest of respect, by advising you that the
OCG does not intend to stand idly by and permit the lawful discharge of its mandates under the Contractor
General Act to be obstructed or resisted by any person, entity or authority.

The OCG, therefore, anticipates your full and timely compliance with its Statutory Requisition and wishes to
thank you in advance for your kind, considered and unconditional coopetation in this matter.

Vety tespectfully,
(R
Greg Christie
Contractor General

Copy: Mis. Jennifer Griffith, Permanent Secretary, Ministry of Tourism
Mt. John Lynch, Chaitman, Jamaica Vacations Limited
Mt Lionel Reid, Executive Ditector, Jamaica Vacations Limited
The Hon. Edmund Bartlett, Minister of Toutism

The Hon. Bruce Golding, MP, Prite Minister of Jamaica

Ambassador Douglas Saunders, CD, Cabinet Sectetary

Dr. Wesley Hughes, CD, Financial Sectetary

Ms. Pamela Monroe-Ellis, Auditor General

Dr. Omar Davies, MP, Chairman of the Public Accounts Committee of the Parliament of Jamaica

Dr. Wykeham McNeil, MP, Chairman of the Public Administration and Appropriations Committee of
the Patliament of Jamaica

Senator the Hon. Dorothy Lightbourne, Attorney General

Page 4 of 4
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TELEPHONE: (A76) 9224500

(ORNEYS-AT-LAW, NOTARIES PUBLIC, PATENT & TRADE MARK AGENTS

TELEFAX! (ar8) 932-8002
CABLE: *DUCORRT
*LEX, Jamalea”
FAX COVER SHEET e e
WES SITE:
weww. OUNNEOY, CHN.
DATE: November 18, 2609 TIME: 5:02 pm
TO : Mr. Greg Christie
COMPANY NAME, : Office of the Contractor General
FAX NUMBER : 029-2476 !
FROM : Mr. Lincoln Eatmon
MESSAGE : Notice of Formal Requisition for Information and Documentation to

be Supplied Under the Contractor General Act |

Please see attached letter of even date with enclosures fory3ur kind .
</

attention. ‘)\% LC., /\3{

SFEICE OF THE CC)P-&TRAC’I‘OR-GENERAL c N
w “1;7 v aon, P FLOING .
5 1§ OuFont RoaD \19 \D
p.0. Box 540 (7 . ‘é 3 oM,
imasToN B JARAISA, L1 .

This transmission consists of 9 pages including this cover sheet. |

If this transmission is illegible, please contact the sending operator mentioned below at
(876) 922-1500.

SENDING OPERATOR : J. Sinclair

The Information contained in this facsimile message is attorney privileged and confidential Intended only for the use of the
individual orentity hamed above. Ifyou are not the intended recipient, you are horeby notifled thatany dissemination, distribution,
sopying or taking of any action in reliance on the contents of this information is strictly prohibited. If you have received this
facsimile in erroz, please notify us immediately by telephone to arrange for return of the original document to us, Thank You,
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November 18, 2009

WITHOUT PREJUDICE OFFICE OF THE COMTRACTOR-GENERAL

f5T Froor, PIOJ Builoing
16 Oxrorp Roso

Office of the Contractor General P.O. Box 540

1% Floor, PIQJ Building KimasTom 5. Jamaica, W

16 Oxford Road

Kingston 5

Aftention: Mr. Greg Christie, Contractor General

Dear 8irs:

RE:

Notice of Formal Requisition for Information and Documentation ta be

Supplied under th?CﬁﬁtFaﬂWGWKc't“:En‘qniry'Into*A!legéd"
American Airlines Air-Lift Guarantes Deal for US$4,5 Miilion —
Retention of Legal Services by Jamaica Vacations Limited to Provide
Responses to the OCG’'s Farmal Requisitions for Information and
Docomentation to be Supplied under the Contraector General Act

We acknowledge receipt of yours dlted Novetber 16, 2009, the contents of which
are duly noted, but we respectfully dikagree with certain assertions therein.

As we indicated in our letter dated November 13, 2009 in order for us to respond to
your requisitions we are duty bound to first obtain our client’s written instructions so
to do, We have now received our client’s instructions to provide you with the
resgonses to the requisitions in your aforesaid Jetter.

Based solely on our client’s instructions, please find enclosed herewith:

1.

Responses of Hyacinth Tlightbourne in response to the requisitions dated
November 10, 2009 by ’Ithe Office of the Contractor General regarding
American Airlines Air-Lift Agreement; and

Amember of
TERRALEX
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Office of the Contractor General

November 18, 2009 Page: 2

2 Form of Voluntary Declaration duly executed by Hyacinth Lightbourne.

It is important for you to realize that we continue to stand by the positions set out
in our letter dated November 13, 2009 (inter alia) relating to legal professional
privilege. Thérefors, our response to your requisitions must not be construed as 2
departure from our correctly stated positions as set out in our letter dated
Navember 13, 2009,

As a separate issue, we reserve all rights pertaining to the issues raised in our
letter of November 13, 2009 (particularly the general principles as ragards legal
professional privilege and the exemption from the procureinent process of non-
routine legal services) which we trust you will agree is generally of such
importance that we should deal fully with this issue at another time and perhaps in
anpther forum. -

We trust the attached responses satisfy your requisitions and we reiferate our
commitment to work with and assist the Contractor General in the proper
discharge of the rights, duties and cbligations of that office,

Kindly acknowledge safe receipt of the enclosed documents by signing and
returning copy letter hereof,

Yours faithfully,
DunnCox

LINCOLN A.C. EATMON

Enc.

o IU“!s'r FLoar. PHO) Duoids
16 OurForo Rosp
p.0. Box 540
EingsTon 5, JAaralsh, i,
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RESPONSES OF HYACINTH LIGHTBOURNE IN RESFONSE TO
THE REQUISITIONS DATED NOVEMBER 10, 2009 BY THE
OFFICE OF THE CONTRACTOR GENERAL

REGARDING AMERICAN ATRLINES AIR-LIFT AGREEMENTS

1. Please ascertain and provide responses to the following questions.

a. Provide an itemized listing of all fees which have been charged to

JAMVAC, by DunnCox in relation to the legal services which have been
provided for matters which relate to the QCG?s ongoing investigation.
The list must include all services rendered, up te and including
November 6, 2009, and should include the following:

i A detailed description of services which have been
rendered;
The date(s) on which the listed services were rendered;

i,  The cosi(s) that are associated with each of the listed

B

-

gservices which were rendered;

iv. A copy of the invoice which was submitted to / ox is to be
submitted to SAMVFAC in support of the fees paid
and/or payable.

Please provide documentary cvidence, where possible, in support of

your response and any asseriions made.

As the Office of the Contractor General is in possession of our Statement of Charges
dated August 3, 2009 for the period June 8, 2009 to July 16, 2009, the following is a
listing of the services rendered from July 17,2009 to November 6, 2009.

1. Telephone conversation between Ms. Cindy Ligthbourne, Attorney at
DunnCox and M. John Lynch, Chairman, Jamaica Vacations Limited on

August 11", 2009.

2. Drafting and sending letter to the Office of the Contractor General, Mr.
Maurice Barrett, Chief Investigator enclosing Response of Mr. John Lynch in
Respanse to the Requisitions dated July 21%, 2009 by the OCG, and Response
of Mr. Lionel Reid in Response to the Requisitions dated July 21%, 2009, and
compact disk containing the said Responses.

L e U Lo TAACTOR-GENERAL
v s, F10d BUulLDING 2
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RESPONSES OF HYACINTH LIGHTBOURNE IN RESPONSE TO
THE REQUISITIONS DATED NOVEMBER 10, 2009 BY THE
OFFICE OF THE CONTRACTOR GENERAL

REGARDING AMERICAN AIRLINES AIR-LIFT AGREEMENTS

3. Telephone conversation betvl,rccn Ms. Cindy Lightbourne and Mr, Lionel Reid,
Executive Director of Jamaica Vacations Limited on September 30", 2009.

4. Receiving and perusing fax letter on September 30™, 2000 from Ms. Geraldine
Wright of Jamaica Vacations Limited regarding letter sent to Mr. John Lynch,
Chairman of Jamaica Vacat'mns Limited, from the Office of the Contractor-
Geeneral dated September 287, 2009.

5. Drafting and sending email to Mr. John Lynch, and Mr. Lionel Reid,
Chairman and Executive Director, respectively, both of Jamaica Vacations
Limited on September 30", 2009.

6. Telephone conversation hetween Ms. Cindy Lightbourne, Attorney at
DunnCox and Ms. Hisani| Chisholm, Special Investigator, Office of the
Contractor-General on October 1%, 2009,

7. Telephone Conversation between Ms. Cindy Lightbourne and Mr. Lionel
Reid, Executive Direcior of|Jamaica Vacations Limited on Qctober 1%, 2009.

8. Drafting and sending letter to Ms. Hisani Chisholm, Special Investigator,
Office of the Contractor-General on October 1%, 2009 requesting an extension
of time in order for Mr. John Lynch, Chairman of Jamaica Vacations Limited
1o respond to Requisition,

9. Recewmg and perusing letter from the Office of the Contractor-General on
- Octaber 5 , 2009 granting extensmn ’ i

10, Travelling to the Office of| Jamaica Vacation Limited and meeting with Mr.
Jokn Lynch, Chairman on October 5, 2009.

11. Recetving and perusing copy letter dated October 23" 2009 addressed to Mr.
John Lynch, and Mr. Lionel Reid, Chairman and Executive Director
respectively of Jamaica Vacations Limited.

12. Drafting and sending letter to Ms. Hisani Chlsholm Special Investigator,
Office of the Contractor-General on October 7™, 2009 enclosing Response of
Mz, John Lynch, Chalrman' of Jamaica Vacatxons Limired in Response to the
Requisition dated September 287, 2009 and compact disk contsining the said
Response.

13, Telephone conversation between Ms. Cindy Lighthourne, Attomey at
DunnCox and Ms. Hisani Chisholm, Special Investigator, Office of the
Contractor-General on October 28", 2009.

OFFICE O T
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RESPONSES OF HYACINTH LIGHTBOURNE IN RESPONSE TO
THE REQUISITIONS DATED NOVEMRER 10, 2009 BY THE
OFFICE OF THE CONTRACTOR GENERAL

REGARDING AMERICAN AIRLINES AIR-LIFT AGREEMENTS

14. Drafting and sending letter to Ms, Hisani Chisholm, Special Investigator on
QOctober 28", 2009.

15. Recelving and perusing fax letter dated October 28", 2009 from Mr. Maurice
Barrett, Chief Investigator of the Office of the Contractor-General.

16. Drafiing and faxing response letter to Mr. Maurice Barrett, Chief Investigator,
Office of the Contractor-General on October 28, 2009.

17. Drafting and sending letter to Ms. Hisani Chisholm, Special Investigator
Office of the Contractor-General on October 30", 2009 delivering Response
of Mr. Lionel Reid, Executive Director, of Jamaica Vacations Limited in
Response to the Requisition dated October 23%, 2009 and compact disk
containing the said Response.

18. Drefling and sending letter to Ms. Hisani Chisholm, Special Investigator
Office of the Contractor-General on November 2" 2009 enclosing Response
of Mr. John Lynch, Cheirman, Jamaica Vacations Limited in response to
Requisition dated October 239 2009 and compact disk containing the said
Response.

19. Receiving and perusing two (2) copy letters dated November 31, 2009
addressed to Mr. John Lynch, and Mr, Lionel Reid, Chairman and Executive
Director respectively, bath of Jamaica Vacations Limited.

The total fees associated with the aforementioned charges are as follows:

Attorney’s Fees $ 147,780.00

13

o The Cost of each service is determinate upon the time necessary to complete the task.
We bill in ten-minute increments.
o No Statement of Charges has been submitied to JAMVAC save and except that dated

August 3, 2009 which is in your possession.

b. Please indicate the tofal fees which have been paid to date by JAMVAC

insofar as it regards the matter under investigation;

To date, JAMVAC has paid DunnCox the sum of $294,144.20.

DFFICE Ur 1 COMTRACTOR-GENERAL
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RESPONSES OF HYACINTH LIGHTBOURNE IN RESPONSE TO
THE REQUISITIONS DATED NOVEMBER 10, 2009 BY THE
OFFICE OF THE CONTRACTOR GENERAL

REGARDING AMERJICAN AIRLINES AIR-LIFT AGREEMENTS

¢. The total fees which remain outstanding and payable to JAMVAC, up
to November 6, 2009,

in respect of the matter which is under

investigation. The response must include the following:

il

.
.

iii,

iv.

A detailed| description of services which have been

rendered;
The date(s)

on which the listed services were rendered;

The cost(s) that are associated with each of the listed

services which were rendered;

Acopyoft

he invoice which was submitted to / or is to be

submitted te JAMVAC in support of the fees paid and/or

payable,

Please provide documentary evidence, where possible, in suppert of your

response and any assertions made.

At present no fees remain outstanding and/or are payabie.

2. Are you aware of any additional information which you believe could prove

]
useful to this Investigation or is there any further statement in regard to the

Investigation whichk you are desirous of placing on the record? If yes, please

provide full particulars of sam

No.

QFFICE O
157

IKirg

(]
.

FTHE CONTRACTOR-GEMNER,
FLoor, PIOJ Bumm:&;mﬂAL
16 Oxrorp Rosp
P.O. Box 540
ESTOM B, Jamaica, WL




Form of Declaration

The Voluntary Declaration Act: Section 7: Declaration to be in form in Schedunle:

1, HYACINTH LIGHTBOURNE, do solemnly and sincerely declare as follows:

1. That am & Partuer of the firm of Messrs. DunnCox, 48 Duke Street, Kingston.

5 That I have answered the questions posed and fulfilled the requisitions made to
me in a letier from the Contractor-General dated November 10, 2009, completely,
accurately, and truthfully,

3. That the answers to the said questions posed are attached hereto.

And I make this solemn declatation conscientiously helieving the same to be frue, and by
virtue of the Voluntary Declarations Act. -

SWORN to by the said
HY.;%H\IT? LI(;;TBOURNE
at b mbe
onthe . ¢ 8 day of Nove ,5009
before me;

S St Y St S’

2 ey

.]'IJ/ TICE OF THE PEACE
For the pansh of:- %—7‘}**7‘

t’):-i-lcdu. {HE < ua\gzrfﬂuOR GEMNERAL
izt 5-Lc>r:=.- PIC] Builoime o
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Any teply or subsequent reference to this
communication shewld be addressed o the

and the following

reference quoted:- ' THE OFFICE OF THE CONTRACTOR—GENERAL
PIOJ Building

Mo : 16 Oxford Road

TELEPHONE No.:876-929-8560/6466 P.O. Box 540

Fax No. ; 876-929-2476

E-mail: mbarrett(@ocg.gov.jm KINGSTON 5
Jamarca, W.I.

November 19, 2009

DunnCox
Attorneys-At-Law
P.O. Box 365

48 Duke Street
Kingston

Jamaica, W.1. @@?Y

Attention: Mr, Lincoln Eatmon, Esq.

Deat Sits/Mesdames:

Re: Notice of Formal Requisition for Information and Documentation to be Supplied under the
Contractor General Act- Enauiry Into Alleged American Airlines Air-Lift Guarantee Deal for US $4.5
Million - Retention of Legal Setvices by Jamaica Vacations Limited to Provide Responses to_the
QOCG’s Formal Requisitions for Information and Documentation to be Supplied undet the Contractor
General Act

We write in acknowledgement of your letter of November 18, 2009 in the captioned regard, which
came to hand, via fax, on Wednesday, November 18, 2009, and under cover of which you have
provided your duly sworn response to the lawful Statutory Requisition of the Office of the Contractor
General (OCG), which was dated November 10, 2009.

We ask that you accept our appreciation for your cooperation in this matter.

We must note, howevet, for the record, that while you have provided a response to our lawful
Statutoty Requisition of you in the instant matter, it is nevertheless appatent that you have stll not
grasped the full impott of the provisions of the Contractor General Act as they ate lawfully applicable
to you as well as to other persons, entities and authotities.

In view of this, we believe that it is important for you to be aware that should DunnCox, in the future,
become the subject of the OCG’s attention under the Contractor General Act, the positions which

wete conveyed by us, to you, in our letter of November 16, 2009, will be fully enforced against you
without condition.

Page 1 of 2
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DunnCox
Attorneys-At-Law

Attention: Mr, Lincoln Fatmon, Bsag.

We ask that you be guided accordingly.

Very respectfully,

S~

Maurice Barrett
Chief Investigator
For and on Behalf of the Contractor General

Copy: Mrs. Jennifer Griffith, Permanent Secretary, Ministry of Toutism
Mt. John Lynch, Chaittnan, Jamaica Vacations Litnited
Mr. Lionel Reid, Executive Director, Jamaica Vacations Limited
The Hon. Edmund Bartlett, Minister of Tourism

The Hon. Brmuce Golding, MP, Prime Minister of Jamaica

Ambassador Douglas Saunders, CD, Cabinet Secretary

Dr. Wesley Hughes, CD, Financial Secretary

Ms. Pamela Monroe-Ellis, Auditor General

Dr. Omar Davies, MP, Chairman of the Public Accounts Committee of the Patliament of
Jamaica

Dt. Wykeham McNeil, MP, Chaitman of the Public Administration and Apptoptiations
Committee of the Parliament of Jamaica

Senator the Hon. Dorothy Lightboutne, Attorney General

Page 2 of 2
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Any reply or subsequent refirence to this OFFICE OF THE CONTRACTOR-GENERAL

communication should be addressed to the

Conte:]‘ndur-General and the following reference P10OJ BUILDING

quoted:- .

REF. No: 16 OXFORD ROAD

TELEFHONE No. : 929-8560/6466 P.O. Box 540

Fax No. :929-7335

E-Mail: gehristie@ocggov.jm KINGSTON 5
JAMAICA, W.L

November 19, 2009

The Honourable Orette Bruce Golding, M.P.
Prime Minister

Office of the Prime Minister

1 Devon Road

Kingston 10

Dear Prime Minister:
I am privileged to write directly to you to convey a copy of the enclosed letter.

I avail myself of this opportunity to renew to you the assurance of my highest considerations.

Very respectfully yours,

Greg Christie
Contractor General

Enclosure
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DUHHCOX ATTORNEYS-AT-LAW, NOTARIES PUBLIC, PATENT & TRADE MARK*AGENTS-
LENCOLM A. €, EATMON CEOHGELTE T, WILTSHIRE, B.A, LL.D, .0 BOX 365 TELEPHONE: {876) 922 - 1500
JOHN G, LEIDA PEVER W. SIMMONDS, B.SC,, LLD, 48 DUKE STREET
JANICE A, CAUSWELL FRANCINE E. HOWELL-BRYCE, BBA,, LL.8, (LIVERPOOU RINGSTON vorr (Us.A): {G78) 202 - 9818
W, JOHN YASSELL, Q.C., LB, CANDICET, STEWART, LLB. JAMAICA, WL
ENID B, CHIN, B.5¢ {ECON} ROXANNE A. MILLER, LL.B, {LMU) TELEFAX: (876) 922 - 9002
JEROME L LEE, B.5¢, (GOVE), 118, FEREANN A, LAWSON, B.A. LLB, (876) 924 - 9106
JANET E. MORRISON, 15.B., LLAM. MICHELLE ], PARKER, B8, LLB., MBA
MARGAREL A, MOODIE ERVIS, LLB. COURTNEY M, WILLIAMS, B.A,, LLB.
PAULINE A, FINDLAY, 115, TOPAY L. M, JOHNSOR, B.Sc, LLB, (LON), M.Se, E-MAIL: info@dunneox.com
HELEN E. EVELYN, LU, MARLY L. BURKE, B.A., LLB., MSC
JOANNE E, WOOD, 18, SHAUNNA-RAY E. CARTER, LL.B, WEBSIIE: www.dunncox.com
DONOVAN C, WALKER, LLB,, LLA, {(LON) .
LIANNE E MAIS-COX, B.A., LLB, CONSULTANTS
COUNTNEY A, BAILEY, LL.B. C. B W BOVELL, C.D., MLA., LI, (CANTAB)
KIRK I, ANDERSON, L1 DENNIS G. EIMUNDS, B (Cavras) OUIL REF. YOLUR REF,
JERMAINE €. SPENCE, LLB. TWILLIAM D, PANTON
HYACINTH F. LIGHTBOURNE, B, 113, (Miamn O, A CAROL ATNA, B4, (SUSSEN) AWRETEI'S EXTENSION NUMBER
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December 10, 2009 \Q/Q,?\Q\
ﬁ? .

Chief Investigator o
Office of the Contractor General R ARV ,_ ;.:nri ‘ST\E L ?:E}zLéNEEﬁL
PIOJ Building e B 'R !
16 Oxford Road re OxFore RoAD

0. Box 540
P.O. Box 5 toarraTan A, JAMAICA, FIRN

LY
Attention:  Mr. Maurice Barrett
A

Dear Sirs, “ \- 0 ]

Re:  Conduct of the Office of the Contractor General

Reference is made to yours dated November 16, 2009 and November 19, 2009.

1. With regard to your threatening letter of November 19, 2009, DunnCox is not and
will not be intimidated by any threats made by your office. We will continue to
act in the interest of our clients in a professional manner and in accordance with
the law as interpreted by the Courts. You leave us no alternative but to point out
to you the relevant provisions of the law which you have clearly overlooked
and/or ignored.

Lefzal.Professional Privilege

2. In yours dated November 16, 2009, you have indicated that pursuant to various
sections of the Contractor General Act (CGA), the OCG has the authority to
override legal professional privilege between attorney and client. Your suggestion
is inaccurate.

A member of

TERRALEX
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December 10, 2009
Attention: Mr, Maurice Barrett

Re:

Conduct of the Office of the Contractor General

. In support of your suggestion, you have cited Section 18(4) of the CGA. We note

however that you failed to mention Section 18(5) of the CGA which states that
“No person shall for the purpose of investigation, be compelled to give any
evidence or produce any document or thing which he could not be compelled to
give or produce in proceedings in any court of law.” Legal professional privilege
is one such circumstance. Section 18(4) of the CGA must therefore be read
subject to Section 18(5) which is apt to cover legal professional privilege.

. The House of Lords and Courts across the common lawworld recognize legal

professional privilege as sacrosanct and a “fundamental human right established
in the common law.”™ In the leading case of R. v Derby Magistrates Court ex p
B, Lord Taylor Gosforth CJ, upon a review of the authorities, concluded that:

“The principle which runs through all these cases... is that a man must be
able to consult his lawyer in confidence, since otherwise he might hold
back half the truth. The client must be sure that what he tells his lawyer in
confidence will never be revealed without his consent. Legal professional
privilege is thus much more than an ordinary rule of evidence, limited in
its application to the facts of a particular case. It is a fundamental
condition on which the administration of justice as a whole rests.”

. Furthermore, we refer you to an article in the West Indian Law Journal, Volume

34 dated May 29, 2009 No. 2 entitled “Legal Professional Privilege — Some
Aspects of the Commonwealth Experience” by the (now) Honourable Mr. Justice
C. Dennis Morrison J.A. which reads in part as follows at p.50:

“23. Although it is now generally accepted that the privilege is a
fundamental right of the first importance, which the law should be careful
to safeguard, it is nevertheless well established that “derogations
appropriate to the needs of a democratic society may be contemplated”.?

24. However, it is also clear that the privilege can only be abolished or
curtailed by statute by clear and express language or necessary
implication. As Lord Hoffman observed in Morgan G)v'ery‘?ell4 “the courts
will ordinarily construe general words in a statute, although literally
capable of having startling or unreasonable consequence, such as
overriding fundamental human rights, as not having been intended to do

s0”. To similar effect is the following statement by McHugh J. in his

concuring judgement in Daniels Corporation.‘5

Y R. {on application of Morgan Grenfell & Co. Ltd v Special Commissioner of Income Tax) [2002] 3 All ER

1,4

%1995 4 All ER 526, 540-41
* Daniels Corporation, supra, per Kirby J at paragraph 85

412002)3 AlER 1,5
% [2002) HCA 49, paragraph 43
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December 10, 2009

Aftention: Mr. Maurice Barrett
Re: Conduct of the Office of the Contractor General

“Courts do not construe legislation as abolishing, suspending or
adversely affecting rights, freedoms and immunities the courts
have recognized as fundamental unless the legislation does so in
unambiguous terms. In construing legislation, the courts begin with
the presumption that the legisiature does not interfere with these
fundamental rights, freedoms and immunities unless it makes its
intention to do so unmistakably clear. The courts will hold that the
presumption has not been overcome unless the relevant legislation
expressly abolishes, suspends or adversely affects the right,
freedom or immunity or does so by necessary implication. They
will hold that the legislature has done so by necessary implication
whenever the legislative provision would be rendered inoperative
or its object largely frustrated in its practical application, if the
right, freedom or immunity were to prevail over the legislation. A
power conferred in ‘general terms, however is unlikely to contain
the necessary implication because ‘general words will almost
always be able to be given some operation, even if that operation is
limited in scope’”

25. In Morgan Grenfell, Lord Hobhouse was also careful to point out that
a necessary implication is one which “necessarily follows: from the
express provisions of the statute as construed in context. It is therefore to
be distinguished from a reasonable implication, which may be a matter of
interpretation, whereas “a necessary implication is a matter of express
language and logic .. »5

We have enclosed a copy of the article for your ease of reference.

6. What is clear from the aforementioned passages is that the CGA must, upon its
proper construction, clearly and unambiguously or by necessary implication,
disclose an intention to override legal professional privilege if the CGA is to have
that effect. Having regard to the clear language of 18(5), it is our view impossible
to conclude that the necessary parliamentary intention to override legal
professional privilege has unambiguously been disclosed.

Based on the foregoing, we would suggest that it is you who, as you say, have
‘not grasped the full import’ of the law and your legally conferred powers.

The Actions of the Contractor General

OFFICE OF THE CONTRACTOR-GEMERAL
tsT Fuoor, PIO) Builome
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December 10, 2009
Attention: Mr. Maurice Barrett

Re: Conduct of the Office of the Contractor General

7. While we do not dispute the statutorily conferred authority of the OCG to
investigate and/or monitor the award or termination of contracts, we do dispute
the motives of the OCG’s investigation of our retention for the following reasons:

a. In yours dated November 10, 2009, you stated as the basis upon which
DunnCox’s contract with Jamaica Vacations Limited (JAMVAC) was
being investigated as follows:

“Tt is therefore incumbent on me to inform you that the OCG has
decided to include, in the captioned Investigation [that being the
Enquiry into the American Air-Lines Guarantee Deal with for
US$4.5 Million.] contractual matters pertaining to the retention of
legal services by JAMVAC, insofar as they relate to the OCG’s

ongoing Investigation.”

= No other basis upon which the investigation was commenced has ever

& proffered.

z

3 w '—:

WE = b. By way letter dated September 30, 2009 from the Ministry of Justice to the

§ 22 4 Honourable Dr. Lloyd Barnett 0.J.,, Chairman of the Legal Council,
Jm 2 E;:— E Circular No. 35 from the Ministry of Finance and the Public Service dated
23 0 3 September 22, 2008, and the Proclamations, Rules and Regulations dated
z & lft‘i a [: December 12, 2008, it is clear that DunnCox’s retention by JAMVAC for
DEEG 2 “legal services for non-routine assignments and litigation” are exempt
'f Lf} w & UE] from the public procedure handbook.
we 9
,_;J’ A 3 c. DunnCox, by way of its letter dated June 9, 2009, put you on notice that it
B acted for and on behalf of JAMVAC.

d. In yours of November 10, 2009, you stated that you were already in
possession of our letter of engagement dated November 6, 2009 which
defines the scope of DunnCox’s retention as for services to assist
JAMVAC with its compliance to the requests of the OCG. Thus, it is clear
that DunnCox played no part in the American Air-Lines Guarantee Deal
which was executed in August 2008.

e. Yet your investigation of our retention only commenced upon the heels of
our Ms. Lightbourne characterizing the OCG’s egregious actions of
October 28, 2009, in a letter of the same date, as “inappropriate,
unacceptable and skating ethical practice™.

It is clear from the aforementioned that your decision to investigate our retention
was done purely as an act of retribution rather than upon any sound concern that
impropriety has occurred. Such conduct is an abuse of power.
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December 10, 2009
Attention: Mr. Maurice Barrett
Re: Conduct of the Office of the Contractor General

8. Further, while we acknowledge your discretion to inform relevant parties of your
investigations, we must note that despite your many letters/requisitions to
JAMVAC, it was only your letter of November 10, 2009 and subsequent letters
addressed to our firm that have been copied to the various divisions of
government. We can only surmise that your decision to copy the divisions was an
attempt to embarrass or somehow malign our firms’ good name., Such conduct is
also an abuse of power.

9. To conclude, while zeal and exuberance in the execution of one’s duty may be
important qualities, they cannot under any circumstances be an excuse for an
attempt to trample and destroy legal rights and our reputation.

It is with some regret that we have had to point this out to an office such as yours
something which is so fundamental.

Yours faithfully,

DunnCox
PER: / /Z
Z INCOLN EATMON

ce:  The Hon. Bruce Golding, M.P., Prime Minister of Jamaica

ce:  Ambassador Douglas Saunders, Cabinet Secretary

cc:  Dr. Wesley Hughes, C. D., Financial Secretary

ce: Ms. Pamela Monroe-Ellis, Auditor General

ec: Dr. Omar Davies, Chairman of the Public Accounts Committee of the
Parliament of Jamaica

ce: Dr. Wykeham McNeil, Chairman of the Public Administration and
Appropriations Committee of the Parliament of Jamaica

cc: Senator the Hon. Dorethy Lightbourne, Attorney General

ce: The Hon. Edmund Bartlett, Minister of Tourism

cc: Murs. Jennifer Griffith, Permanent Secretary, Ministry of Tourism

ce:  Mr. John Lynch, Chairman, Jamaica Vacations Limited

ec:  Mr. Lionel Reid, Executive Director, Jamaica Vacations Limited

OFFICE GF THE CONTRACTOR-GENERAL
1a7 Froor, PIOJ) Bun.ning
16 Ouroro Rodp
P.0. Box 540
Kineston 5, Jamaiea, Wi,
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LEGAL PROFESSIONAL PRIVILEGE -
SOME ASPECTS OF THE COMMONWFRALTH EXPERIENCE

C. Dennis Moerison®

Introduction

1. Ip the case ol The Jamaican Bar dssociation aned others v The
Atiorney General aned the Director of Public Proscentions of Jomeica,!
the Court of Appeal of Jumaica held thar legal professional privilege had
been breached hy the scarch of several lawyers® offices and seizure of
various clienis” files, without any lawful authority,

2. The searches of the lawyers® offices were carried out under the
parported authority of warrants issued pursuant to the Mutual Assislance
(Criminal Maltersy Act, a slatile enacled by the Jamaican Parliament, in
fuffillment of treaty obligations with the Government of Canada {and
other Commonwealth countries) for the purpose of providing mutual
assistance in eriminal mafters.

3. There was, as Panton JA (as he then wasg) pointed out in his
judgment, “no allegation that any of the aitorneys or their members of
staff had committed any criminal offences. or that there had been any
wrongdoing by anyone on those premises™ The ohjective of the
searches was the oblaining of information relating to a Canadian citizen
resident in famaica, in respecl of whom extradition proceedings ar the
instance of the Canadian Government were al te time pending hefore
the Jamaican courts.

4. The circumstances, as Panton JA described them, wore “unpre-
cedenled in the bistory ol owr country™, and gave rise Lo lifigation againse
the state, joined by ihe Jamaican Bar Association on behalf of (he legal

D The Honerabile M Fustice €, Denis Marresor i d D ol e £ et o Appeal I Jamaicy
nd m Balize,
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profession. challenging the constitutionality of the searches and the

legality of the authority under which they had purportedly been carried
out.

5. The Court of Appeal, although holding that the Act itself was not
unconstitutional, nevertheless concluded that the warrants purportedly
issued under the Act were unlawful, that the searches and seizures
effected thereunder were accordingly unconstitutional and were, in any }
event, in breach of the principle of legal professional privilege. Panton °
JA (with whose judgment Forte P and McCalla JA, as she then was,
agreed), after a careful review of a number of Commonwealth
authorities, concluded on this aspect of the matter as follows:?

“In the circumstances that gave rise to these appeals, legal :
professional privilege was breached as there was no lawful |
authority for the searches and seizures. The situation would have &

been different if there was an allegation of criminal conduct on the e
premises, or by the attomeys or their clients in the attorney/client S5}

e

s

Jamaica, W.L

Box 540

P.O.
sToM b,

to mask or permit eriminal conduct. There was no such allegation ,EMS
in the situations that have been presented to the Court. Attorneys Ligf
have a duty to the Court, and to maintain the standards that are set £:2%
out in the Gazetted code of ethics. If those standards are breached, .mmu.
there is a well established mechanism to deal with such attorneys. w..“.\
So far, it cannot be said that the mechanism has not been scﬂ_nmmm.“..%ﬁ L
The Act provides ‘for a method of securing the production of%zigk
documents. Thaf is the method that is to be used, particularly in52
Y situations where no critninal conduct is alleged. If there are situa-3=
7 tions that are not covered by the Act, then it is incumbent on state 52§
officials such as the Attorney General and the Director of Publici?
Prosecutions to have discussions with the Bar in order to arrive mﬁw. =
an agreement as to the procedure to be followed - as has happenediizs :
in other Commonwealth jurisdictions.” ﬁ”
6. The purpose of this paper is to examine some of the _.ﬁncma.”w,.. .
Commonwealth authorities and to locate the decision of the Court of:
Appeal of Jamaica within the wider context that they provide.

The basic principle
7.

2 ihid, poge 47. ' )
. e

.

pe—— —

LEGAL PROFESSIONAL PRIVILEGE - 4
SOME ASPECTS OF THE COMMONWEALTH EXPERIENCE

th

privilege. Legal advice privilege arises out of the relationship of
confidence between lawyer and client and is by its very nature absolute.
Where it applies, it gives to the client the right to decline to disclose ar

" {o allow disclosure of the confidential communication or document in
question, though the privilege may be waived by the client or overridden
by statute in clear and express terms (see generally Three Rivers District
Council v. Bank of England (No. 5)).* Litigation privilege extends to
communications between lawyers and their clients and third parties (such
as doctors, surveyors, engineers, valuers and the like), where such com-
munications are made for the dominant purpose of obtaining legal advice
in connection with pending or contemplated litigation.*

8. A good modem statement of the rationale of legal professional
privilege is to be found in the opinion of the Advocate General (Sir
Gordon Stynn) in AM & § Europe Ltd v. Commission of the Enropean
Communities,” as follows: . .

“Whether it is described as the right of the client or the duty of the
lawyer, this principle has nothing to do with the protection or
privilege of the lawyer. It springs essentially from the basic need
of 2 man in a civilised society to be able to tum to his lawyer for
advice and help, and, if proceedings begin, for representation: it
springs no less from the advantages to a society which evolves
complex law reaching into all the business affairs of persons, real
and legal, that they should be able to know what they can do under
the law, what is forbidden, where they must tread circumspectly,
where they run risks.” :
9. The rule, traditionally regarded as a rule of evidence, hias now come
to be restated in what Cross and Tapper on Evidence have described as
“something more nearly resembling a basic constitutional principle,
expressed in the rhetoric of rights”,® So, for instance, in the leading
-English case of R, v. Derhy Magistrates' Court, ex p B.7 Lord Taylor of
Gosforth CI concluded his review of the authorities in these terms:
. “The principle which runs through all these cases ... is that a man
" mustbe able to consult his lawyer in confidence. since otherwise he

3 [2005) 4 AN ER 948,
A Whesler v Le
hes.

Marchant {1BBE) 17 Ch D 675, Haugh v British Raitwary Board {19791 2 A0 ER

5 [1983) I All ER 708, 732-733. also recently cited with approval by Lord Carswell in Three

. Riversv. Bank of England, supra. at page 953.
5 11 edition, 2007, page 468, )
4E&:émzmm.u..sL._.fs...

— .-




l!':ll.'go-—i‘!—, PI0.J BUILDING
16 Oxrorp RoADR

137

.

[O] 8 R LW - T

p.0. Box 540

WEST [NDIAN LAW JOURNAL =

might hold back half the truth. The client must be sure that what hej
tells his lawyer in confidence will never be revealed without Eﬁ,
consent, Legal professional privilege is thus much more than A
ordinary rule of evidence, limited in its application to the facts of a2 wz
nmn_nc_m._. case. It is a fundamental condition on which En
administration of justice as a whole rests.”

10. And in R. (on the application of Morgan Grenfell & Co. Lid) f
Special Commissioner of Income Tax® Lord Hoffman described it as

fundamental human right long established in the common law™ woﬁgm
out that an intention on the part of the legislature “to override such nmﬁm_i‘

a\.
” w

[25

must be expressly stated or appear by necessary implicatio k-
. 11. Despite still occasional doubts at & high level as to the scope of thed

g

doctrine,'® particularly in the light of the fact that the privilege, where i8]
applies, uniquely Rmﬁnﬂm the power om a court to compel an:oﬂou om.,\

procedural orthodoxy), it is now, as mmBmmmm Hale of Engcmm..u.
observed in Three Rivers v. Bank of England, “too well established in the m

Sl .ﬂ
common law for its existence to be doubted now.™!! Indeed, in that nmmmw ’
the House of Lords confirmed the existence of the rule in all- :w

traditional rigour, Baroness Hale in a brief concurtence commenting mm
follows:

.
-}
-

=

"And there is a clear policy justification for singling outz

communications between lawyers and their clients from oﬂw_m_.:.w
professional communications. The privilege belongs to the client, =5
but it attaches both to what the client tells his lawyer and to what 14
the lawyer advises his client to do. It is in the interests of the whole 25
- community that lawyers give their clients sound advice, accurate mm,
= to the law and sensible as to their conduct. The client may not 3
always act upon that advice (which will sometimes place the _m.a%mn u._ng u.
# in professional difficulty, but that is a separate matter) but there is-Zeg:
z ZEalways a chance that he will, And there is little or no chance of the 22
* client taking the right or sensible course if the lawyer’s advice is H«.. ey
inaccurate or unsound because the lawyer has been given an Iif
Enoam_mﬁol:mnnzﬂamEnﬁ_nmom?mn:mumm_uo&mom._ .

5, JAMAlCA;

GSTO

l "

& [2on2jIARERIL 4.
% Jhid at page 5

10 As for instance n the Court of Appeal in Three Rivers v Bank of England [2004] 3 AL ER 168,
11 [2005] 4 Al ER 948, 970,

srenis

kot

LEGAL PROFESSIONAL PRIVILEGE - 47
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6 12, mﬂdza the United Kingdom the rule has been, similarly stated in
- a%mq jurisdictions, notably Canada, Australia and New Zealand.

In
Solosky v The QOueen, 12 the right to communicate in confidence with
one’s legal adviser was characterized by Dickson ¥ in the Supreme Court
-of Canada as “a fundamental civil and legal right. founded upon the

unique relationship of solicitor and client.” In Descateaux v
Miernwinski'® Lamer } adopted this description of the rule, adding that:
“()t is a personal and extra-patrimonial right which follows a citizen
ihroughout his dealings with others {and] gives rise to preventive or
corative remedies provided for by the [aw, depending on the nature of the
aggressian threatening it or of which it was the object™

13. In Australia, fegal professional privilege is regarded as “not merely
a rule of substantive law ... [it] is an important common law right or,
perhaps, more accurately. an important common law :dE:.:G,,.:
also “an important human right deserving of special protection for that
reason™. 13

Competing public interests — a balancing exercise?

4, In Southwark and Vauxhall Warer Co. v Quick.'® Cackburn CJ.
after restating the rule of privilege in woditional terms, observed as
follows:

“Though it might occasionally happen that the removal of the
privilege would assist in the elucidation of matters in dispute, [ do
not think that this occasional benefit justifies us in incurring the
occasional risk.”
15. Nevertheless, there have from tme to time been occasional
departures from strict adherence to the rule on the ground of a perceived
need to strike a balance between competing public interest
considerations of one kind or another.'® R. v Derby: Magistrates’ Court
is a case in which. as Lord Millett was to observe subsequently,'® “the

12 (19797 105 DLR (3d) 23 o
13 71982) 121 DLR {3rd) 500. 601,

14 Sec ihe judgment delivered by the wajority of the High Court of Austrnhe in The LDewiels
Conporaan  Inrernationad Prv Led w Aoseeolion Compotition ond Cansinner Comatissin
[2002] HCA 49, pamgraph 11, per Gleesan CL. Gaudron. Gummew and Havne A1,

15 fbid, per Kirby J at paragraph 86,

16 {13791 3 QBD 315,317~ IX.

17 See. for instance. R. v Barun :o. w AN ER 1192 and R« Azann | 1958) 2 AH ER 320,

18 In B. v duckland Disivict Lenv S 15 ..._ 20047 £ Al ER 269, 281

— e B — —_— ——
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@Dpublic interest overriding the privilege could scarcely have been
ﬂ@ﬁmﬁﬂ.: In that case the applicant was charged with the murder of a
He initially made a confession to the police, but afterwards

changed his story and said that his stepfather had killed the girl. He was
in due course fried and acquitted, whereupon the stepfather was then =5
chareed with the murder. At his committal for trial, the applicant was 25
called a5 2 prosecution witness, and in cross-examination was asked by £
the defence about the instructions he had given his solicifors in relation S
to his original account of what had taken place, He declined to ém?n.%ww
privilege. The stepfather then obtained from the stipendiary magistrate &5
the issue of a witness summons requiring the applicant’s solicitor to 32
produce materials disclosing the applicant’s factual instructions in 20k
defence to the charge of murder, but net the advice given to him by his ;=
splicitors and counsel. po
16. On the applicant’s application for judicial review, the UE&%&WH
Court upheld the magistrate’s decision that the.question was whether theiz:

young gitl.

{
A

Rt

S

A e

applicant’s interest in asserting the privilege outweighed the publicE -

interest in avoiding a miscarriage of justice by ensuring that relevant andi
admissible evidence should be made available to the defence in criminaliz?
proceedings. This question, it was held, conld admit of only one answerizgg:

SRR A

since, given that the applicant had been acquitted and could not be tried2

Fart

again, disclosure was not likely to cause him significant harm, while, oz

the other hand, non-disclosure would put an innocent man at risk of di
conviction for murder. W,vm
i
17. On appeal, the House of Lords upheld the applicant’s claim 6,,%

privilege and expressly rejected the argument that legal professiondls

privilege is an interest which falls to be balanced against competing’:

public interests. Lord Taylor of Gosforth CJ observed that & o
ks

“...if a balancing exercise was ever required in the case of le .._,. =
professional privilege, it was performed once and for all in thés e

sixteenth century, and since then has been applied across the coﬁﬁ%@
in every case, irrespective of the client’s individual merits™.? 25

18.  Authority to the same effect is to be found in New Zealand whe
in R. v Uljie.® McMullin | stated that —

19 {1993} 4 All ER 526, 540 ~41.
20 [1982} | NZLR 361. 376, ,
\

i,

i

i\
s

)
a4

[, U i
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“It is not now a question of weighing the public interest in each case
to see whether the rule ... should be applied. Whether the principle
operates a5 a bar to the emergence of the truth and to the overal]
public detriment is not now a relevant legal consideration™.

19. And in Australia in Carter v Northmore Hale Davy & Leake? it
was held that a person who has in his possession or wod‘zﬁ. documents
which are subject to legal professional privilege which is not waived
cannot be compelled to produce them on subpeena issued on behalf of an
accused person in criminal proceedings. even though those documents
might establish the innocence of the accused or may materially affect his
defernce. .

-

20. In B v Auckland District Law Society,* the Privy Council (on
appeal from New Zealand), after a full review of these authorities, mm:o“na
that “the rationale of the doctrine compels this conclusion,” though it was
expressly recognized that a different approach had been adopted in
Canada, "where the courts do conduct a balancing exercise bv reference
to the facts of a particular case” )
21, As Arbour I points out in Lavaliee, Rackel and Heintz v. Canade™.,
section 8 of the Canadian Charter of Rights and Freedoms™ “only
protects against unreasonable searches and seizures® and that the
Supreme Court has as a consequence “striven to strike an appropriate
balance between privacy interests on the one hand and the mx_.mmnn_,mm of
+ law enforcement on the other” 2’ However, the learned judge (speaking

: - for the majority of the nine member court) went on to say the

following;?®

“Where the interest at stake is solicitor-client privilege — a principle
of fndamental justice and civil right of supreme importance in
nmpm&mu law ~ the usual balancing exercise referred to ahove is not
particularly helpful. This is so because the privilege favours not

21 (1995} 183 CLR 121,
27 (20041 4 Al ER 269, 283,
] .mu fbid, As Lord Millett observed, *“The common law s no longer monelithic™,
* 24 (2002) 216 DLR (4™} 257,

. %5 “Everyonc has the right to be secure against uneadoRablENcarcit Snd <t

% (2002) 216 DLR (4" 257, 283, ’ 1a7 FLOOR, PI0J BUILDING
27 Ibid, a1 page 284, 16 OxrFoRrp ROAD
" 28 Thid. P.0. Box 540
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m only the privacy interest of a potential accused, but also the _Eﬂ.wmm : “Courts do not construe legislation as abolishing, suspending or
. of a fair, just and efficient law enforcement process. In other: .m;m adversely affecting rights, freedoms and immunities that the courts
o &5 words, the privilege, properly understood, is a positive feature of%3 have recognized as fundamental unless the legislation does so in
= < law enforcement, not an impediment ta it... w unambiguous terms. [u construing legislation, the courts begin
21 . - n . -~
v F Indeed. solicitor-client privilese must remain as close to absolute mw.wu. i with the presumption that the legislature does not interfere with
2= naeed, SQLCHOr-CIENt Priviieg s . N R these fundamental righis, freedoms and immunities unless it makes
« possible if it is to retain relevance. Accordingly, this Court ig: Y B . X .
0 its intention to do so unmistakably clear. courts will hold that
0z nosﬁmz& in my view to mmoE stringent norms to ensure jfgs . &
a, 9 m\ the presumption has not been overcome unless the relevant
£ protection. Such waoannos is ensured by labeling as unreasonabléZE$s |
@ an legislative provision that interferes with mo:o:o?nrmn : fegistaton m,ﬁﬁmm— abolishes, suspends ot adversely affects the
z Hw\im € more _rms is absolutely necessarv. In short, in the speciizgs: Figit—frectom or immunity or does 50 by necessary implication.
s P g y D 5, i q.mmw{ﬁg that the legislature has done so By necessary

fic context of law office searches for documents that are potentialliz
protected by solicitor-client privilege, the _H.oonmﬁm set out 5&.
5.488.] E.: pass charter scrutiny if it results in a EE_E&?

impairment™ of solicitor-client privilege.”

. implication whenever the legislative provision would be rendered
. inoperative or its object largely frustrated in its practical

application, if the right, freedom or immunity were to prevail aver
- d.the legislation. A power conferred in general terms, however, is
.| jpnlikely to contain the necessarv implication betause ‘general
.l jwords will almost always be able to be given some operation, even
- Wif that eperation is limited in scope’.”

22. “Minimal impairment” has thus long been the standard by EEQ....,M
the Supreme Court of Canada has measured the reasonableness of mSﬁmﬁ.
encroachments on solicitor-client E.E:mmm and, even in cases in which i it
has beepn held that such impairment is justified in the particulaf e
circumstances, it has beea held that the disclosure of the unsmamm%

material “should penerally be limited as much as possible™.?? N

In Morgan Grenfell, Lord Hobhouse was also careful to point out
-fhat a necessary implication is one which “necessarily follows™ from the
..ﬁunmmm ?.osmmozm of the statute as nc_._nu.cma in context. It is therefore

The abrogation of legal professional privilege — the need for n_mna..

i

23, Although it is now generally accepted that the privilege is:
fundamental right of the first importance, which the law should mmr
carefil to safeguard, it is nevertheless well established that :.”_mnommno%.a
appropriate to the needs of a democratic society may be confemplated”. 2

m In Commonwealth Caribbean countries, where there are
onstitutionally guaranteed fair hearing requirements (see, for instance
m Jamaican Constitution, section 20(] w mE_ Td mumﬁm_ care §= also
24. However. it is also clear that the privilege can only be m_uo:mram..ome
nsnm;ma by statute by clear :

courts will o&_zmzq construe general words in a msﬁcﬁ.
literally capable of having some startling, or unreasonable consequentt
such as overriding fundamental human rights, as not having _uqmm,
intended to do so”. To similar effect is the following statement w

,mqnsncu case amwm_.mmu to at Ee c:ﬁﬂ of this paper was concerned,
Ea posed special challenges, in particular in the context of legislation

0 hi - .32
McHugh J in his concurring judgment in Daniels Corporation: Hﬂ ....H:wm when properly oou,.:d& Emw munmm_. to sanction such mmnﬁn_ﬁm
29 Smith v Jones (1999) 169 DLR (4" 385, paragraph 86.
30 Danjely Corporation, supra, per Kirby 1 at paragraph B3. )
3! [2002] 3AHER 1, 5.
r L. 2
32 [2002) HCA 49. parayraph 43, U/ % %ﬁ 141 DLR 35 500,
ol ,\%,mwﬂr
_llll. mlc.l.l] ey — — e — — ——— — —_—— —————— ——— —— —_— —_—— ey
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search warrants to enter premises and to seize articles on reasonable
grounds of belief that such articles were “intended fo be used for the

Z purpose of committing any offence against the person for which a person

é may be arrested without warrant™ (section 443 {I) (b}). This is how

Lamer J formulated the applicable rule.

“1. The confidentiality of communications between solicitor and+z
client may be raised in any circumstances where suchis:
communications are likely to be disclosed without the client’s
consent. =
Unless the law provides otherwise, when and to the extent thats

o
el
4

g 3L

LEGAL PROFESSIONAL PRIVI
' LEGE
SOME ASPECTS OF THE COMMONWEALTH EXPERIENCE

qmm__.w.mmm_.wm:cmw of the lawyer’s professional association and himself
serutinizing the documents in question carcfully and securing from

general examination (at any rate without th
At any X e order of a co
those parts that are obviously confidential " Fompetent courd

30. Lamer ] ended his Judgment b i
L fde Y acknowledging the ca}
legislative guidelines and, in their absence, the me%MWM“n an‘

consultation and agreement of a upi i
: niform practice, wheth ;
court or informaly, for dealing with the matter.37 o by s of

! 2. r .

32 F|  the legitimate exercise of a right would interfere with anothé = .Mﬁmwmﬂmmwmﬂﬂn Hn HW_mm @ provide for a mandatory procedure to be
28 o Bl person’s right to have his communications with his lawyer kefift ossession of & _mseo Sam search and seizure of documents in the
2 2 §g Y confidential, the resulting conflict should be resolved in favougis ] tovided that “where &% ; ection 488.1(2) of the Crimina] Code’®
MJ Rn_ um n., of protecting the confidentiality. Mﬁn b fhaims that o harmed omw.a Mwmwﬂmwﬁ in z._m. mommmm.mmo: of a Jawyer who
mm 2 H“w. When the law gives someone the authority to do moamﬁm%mﬁr 0 be seized, the document mrmh_m. @WM_MMM%M”MTQ% nt privilege” is about
Uu m % S ~  which, in the circumstances of the case, might interfere i,,. ,.Mf bt present or made no claim of privilege, the Mom» mm.mﬁq the lawyer was
w g S |2 that confidentiality, the decision to do so and the choice FEHE b seize the document and was free to mxme.nomA.u 1Cer Was required
=i Yo meansof exercising that authority should be determined witlig b deethtcording to law. If the document was mm.m_na M; el with T
5 A m view to not interfering with it except to the extent absclutély: “pirovided that the Crown, the lawyer or the client & .an section 488.1(3)
A - necessary in order to achieve the ends sought by the enabliipZzeg st L,EE 14 days for a determination of the n.<.M§n.E mvt.q to the court
e legistation. = bvided that, on the adjudication of the ﬁn{m mmh. MWMEEAW mﬁ was further
5 4. Acts providing otherwise in situations under para. 2 gt Jnipect the doctment and allow the Attorney General Smwo mmmwamm ﬂuca
enabling legisfation referred to in para. 3 must be interprei mmﬁm “......Egmo mm@ﬁﬁ& that the claim to nz.m:mmm was well wocwn”m .rmm

restrictively.” ﬁ%ﬁmﬁ remained privileged apd would have to be.returned m,» e

b fflication was made to assert the privilege or if it was not made é_.SHMM

28. This was a case in which the court considered that the terms o¥fl

2

G

Eetitme limit, .
e ited for the purpose, the j udge would order that the document

S LT A e rmr i«

A

legistation were sufficiently expansive to sanction a search of a Hwﬁuww F R e u.m&ﬁﬂna back to the peace officer. =
office, thus making it necessary fo reconcile the authority to search W} years of o .o =
L . i . . . . i 7 peration, the S : \ =

the right of confidentiality. The striking of the right balance in:fl m‘% kel & Heintz v Canadi (4.GJ, in a six Mﬁmﬂﬂ ; Ooﬁn-_n hmawkmn. mww
regard was held to require a justice of the peace to be more demaridl : ﬂwmmmw.acsd the section 488.1 procedure on the o ﬁ&ozﬂ. Qmﬁm._on_ mm
before authorizing a search of a lawyer’s offices or one of his files, ki) ﬂ.mmmmm.%&mmm" holder with inadequate legal SﬁmnﬂM:u .ﬁmﬁ: It provided mm.m
. into account “the need to protect the fundamental right of a lawyeél ed thar solicitor-client privilege Gmmn ) :.aa.z._ M majority re- o
client to have his communications kept confidential™. g oidte an Canadian law and ought mano&m:mﬂ\ .”m:w-a ot ?.&JETHE ww
. . s .. SESABSTG; : . ) emain as ¢

29. Ways. of achieving this balance might include the justice GEI L %%%.nn as possible. In the view of the majority, section 488.] Eﬁwmmm o Mm
e e s N . iy Bk . HEs

peace insisting on the search being made in the presenced: = an i

i = e

L,

35 Ibid, st page 603. »;Muu ..w“ o !
36 Ihid. at page 614, . me Mm.mua : ; . €. C--46, . “WMM

\ Snek & Bngigep oy g, — £
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was therefore held to be in breach of the Charter vmoﬁmnﬁou
unreasonable search and seizure. o

33. The court was particularly concerned thar the procedure @mﬁn_&mﬁ.
the clieat’s privilege to be 165} through th® absence or inaction of r.%
lawyer, that in claiming the privilege the lawyer-was required to name: =
client, that there was no requirement of notice to a client Sr.wu,,

documents were aboui to be turned over to investigators, that the; s

insisience on mﬂoﬁ time lmits within which to claim privilege Qnﬁma.mw_,
unreasonable Ecn&E.mH rigidity, that there was no reredial Emn_.omopmw
relizve the privilege holder from the consequences of default, and ?ww
the: PnoEmw General was in certain circumstances allowed access to Eﬂ
documents in question prior 0 a ._c&n_& determination as to fi
existence of the privilege. In the result, the offending section was stk
down under the provisions of the Constitution Act, 1982, which %nomm. ;
that any law which is inconsistent with the Constitution is, to the ouﬁm.mwma
of the inconsistency, of no force and eifect. Far from upholding solic: i)
client confidentiality, Arbour J concluded, “5.488.1 permiis the privileges

to fall through the interstices of its inadequate procedure™*! e

34. Although the court in Lavallee considered that the remedy to 1
problem-would be best left to Parliament, it nevertheless laid down seis
“general ‘principles that govern the legality of searches of law offices!

s

a miatter of common law™ in the interim, as follows:* &
1. No search warrant can be issued with regards to documents Eww

are known to be protected by solicitor-client privilege. - 3 .z
2. Before searching a law office, the investigative authorities mit
satisfy the issuing justice that there exists no other reasonabjg
aliemative to the search.
When allowing a law office to be searched, the issuing Ew:‘mn.
must be rigorously demanding so to afford EEQE
ﬁqoﬁmomcuommo:owoa.n:mnnnosmamsammq,

Bk

:-

"

A

emenl of Arbour J, wha wroze for the majority. at pages 279 - 282,

‘Public Prosecutions, et al. 422 in a judgment delivered on 31 July 2008,

\JEF PROFESSIONAL PRIVILFGE -

{
SOME Aw .£CTS OF THE COMMONWEALTH EXPERIENCE

5. Every effort must be made to contact the lawyer and the client
at the time of the execution of the search warrant. Where the
lawyer or the client cannot be contacted, a representative of the
Bar sheuld be allowed to oversee the sealing and seizure of
documents,

6. The investigative officer executing the warrant should report to
the Justice of the Peace the efforts made to conract all potential
privilege holders, who should then be given a reasonable
opportunity to assert 2 claim of privilege and, if that claim is
contested, to have the issue judicially decided.

7. If notification of potential privilege holders is not possible, the
.lawyer who had custody of the documents seized, or another
jawyer appointed either by the Law Society or by the court,
should examine the documents to deterrnine whether a claim of
privilege should be asserted, and should be given a reasonable
opportunity 1o do so.

8. The Attomey General may make submissions on the issue of
privilege, but should not be permitted to inspect the documents
beforehand. The prosecuting authority can only inspect the
documents if and when it is determined by a judge that the
documents are not privileged.

9. Where sealed documents are found riot to be privileged, they
may be used in the normal course of the investigation.

10. Where documents are found to be privileged, they are to be
returned immediately to the holder of the privilege, or to a
person designated by the court.

35. The court’s judgment can therefore be seen as a srong endorsement
5f the near sanctity of the principle and a re-affirmation of its continued
vitality in the modern era. More recently, in the South African case of
Thhine

(Pw) Ltd, Jacob Zuma and Michael Hulley v. National Director of

40 Set out in the judgm
41 fhid, apage 289,
42 [hid, pages 292 - 293,
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ha._. Council of Australia in 1997, for the purpose of negating or
seducing “the risks of documents which may be subject of legal
ﬁdm«.ﬁ_on& privilege being seized pursuant to ... search warrants™.*0

ﬂ@ﬁmﬁa which would extend to Ecéma offices are clearly ammmonum.

:5;:.& for the Eqmmamm:cz and detection of nn_Em.za Eﬁm 4E

& mw As this brief and somewhat selective survey has hopefully

3 ummaomuamﬁ&u there has been a renewed coalescence of doctrine around

‘e Commonwealth on the subject of legal professional privilege. The

meoﬂmn remains of central importance today, no less so than it did in an
ﬁ:;os I's monn:_m:om in the leading >=£B=mm case of

moma The worldwide fight against the growth of Emmsﬁ& crime wmm.
m:.mu nmm to what E&oE. J E Leavallee n_mmnnwma as “‘more mmmu,mmmﬁ 5

’\m €

om: ices for evidence of crime.™? I this regard, it is obvious that Em,&m =abey o0 “The multiplicity and complexity of the demands which the modern

r J

established principle of some antiquity that exempts from vzsmomn A state makes upon its citizens underlines the continued relevance of

communications between lawyer and client with a view to facilitating the ] | the privilege to the public interest. The adequate protection

commission of a crime or the perpettation of o fud ™ may not B __ e s ety wuleos sovogatad o abidged by
perceived by law enforcement authorities as providing a mcm.ﬁﬁnmwa_ G statute the common law ﬁn?.:mmn attaching to the m&mnomm..mmu of
wide exception for the purposes of criminal investigation. The challenge i soficitor and client is an important clement in that protection.”
nevertheless is, as Ngcobo I put it in his minority judgment in Thint nu%
Ltd et al v. National Director of Public Prosecutions et al,*** “to strikexs
very delicate balance between, on the one hand, the need to fight E.Bﬁm
and. on the other hand, the need to protect individuals agains]

unwarranted invasions of their privacy and &ma&z

34, In the Jamaican Bar Association case, Panton JA made expres§
reference fo the possibility of consultation and cooperation between Em? .
authorities and members of the practising profession with a view dm.%
developing appropriate guidelines to regulate taw office searches if evete

%mmm are. found 8 _uw necessary as ﬁmﬁ of mﬁ pracess of nnEEme. m .

this possibility, the E.Eo%_nm enunciated in hnznzmm may Eoﬁnm ..
helpfil starting point. as will the Australian experience, where qmnnaﬁ 0
guidelines were agreed between the Australian Federal Police and mu. Lo

=
o i
13 Jomaicon Bar Asseciotion v Attorney General and Director of Public Prosecuifons, supra, a 46 “General Guidelines between the Australian Federal Police and the Law Council of Australia a5
page 41 of Panton JA's judgment ,wn to the execution of search warrants on lawyers® premises, law societies and like instinntions m
4d (2002) 216 DLR (') 257, 271 “..m. ’ n:.n_.uausanaw srn...n a n_m_m..s of rom.& ?o_.omm,oum._ v_,?m_mmm.w made”, 3 March 1997, See also
G J Rl section 29 of the South Aftican Mational Proscenting Aathority Act.
353 R v Cox and Rai 18847 14 QBD 153, i
3 R Cowand Railion {1841 14 Q ] 47 (1983) 153 CLR 52, 95.
434 | 20608} ZACC 13, paragraph 231, )
i & . o
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Any reply or subsequent reference to this
communication should be addressed to the

and  the following OFFICE OF THE CONTRACTOR-GENERAL
. PIO] Building
No. : ' 16 Oxford Road

TELEPHONE No.:876-929-8560/ 6466 P.0. Box 540

Fax No.: 876-929-2476
E-mail: mbarcete@ocg.gov.jm KINGSTON 5
Jamaica, W.1.

refecence quoted:~

VERY URGENT

2009 Decembet 14

DuanCox
Attorneys-At-Law
P.O. Box 365

48 Duke Street
Kingston
Jamaica, W.L

Attention: Mr. Lincoln Hatmon, Fsq. Senior Partnet

Dear Sits:

Re: Request for Apology and Withdrawal of Defamatory Statements Made Against the Contractor General
and the Office of the Contractor General — In the Matter of the Retention of Legal Services by Jamaica

Vacations Limited (JAMVAC) to Provide Responses to the OCG’s Formal Requisitions for Information and

Documentation to be Supplied under the Contractor General Act

We write to acknowledge our receipt of your letter dated 2009 December 10, which was received in the Office
of the Contractor General (OCG) on Friday, 2009 Decembet 11. We also write further to and in confirmation
of  teleconference which was conducted between our respective offices (Greg Christie/ Chris Bovell/Maurice
Barrett) shortly after the OCG’s receipt of the referenced correspondence on Friday afternoon at 3:00 PM.

10% instant contains certain expressed opinions and unequivocal statements which
warrant the OCG’s teiteration of its previously articulated positions as well as the conveyance of certain
material facts to your knowledge. Facts, which, based upon the coatent of yout Jetter, it is apparent that you
were not fully apprised of at the time of your drafting of the referenced letter.

Your missive of the

facts will, beyond doubt, render your bold and unequivocaily

expressed statements which have attributed to the OCG an act of refribution’, an attempt to malign the good
name of DunnCox and the consequent alleged “abuse of power” by the Contractor General and the OCG, to be
baseless and, indeed, bordering upon recklessness and Jending itself to being libelous.

The elucidation of the refetenced documented

We will, therefore, address the content of your letter based upon the three (3) main issues which it seeks to
convey, inclusive of your assertion that the OCG has overlooked and/ot ignored certain 2spects of the law.

As such, detailed hereunder are our responses thereto:
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We must thank you for the extensive research which you have undertaken tegarding the application of Section
18 of the Contractor General Act to the legal professional privilege which exists between Attorneys-at-Law
and their Clients.

Legal Professiopal Privilege

Section 18 of the Contractor General Act is, in fact, 2 very unique provision of the statute, which, quite
understandably, brings about an appreciable apprehensiveness regarding its applicability. We must, however,
respectfully advise that we do not share the opinion which has been proffered by your goodly offices.

In the instant matter, and using the very cases and legal argurnents which have been advanced by you, we
must highlight the following which, in the OCG’s view, fully suppotts the OCG’s positions:

a. Legal professional privilege is deemed sacrosanct. However, “the privilege can be abolished or
curtailed by statute by clear and express language or necessary implication”. For the avoidance
of doubt, we have stated hereunder the provisions which atre contained in Section 18(4) of the
Contractor General Act as follows:

“Any obligation to maintain sectecy or any resttiction on the disclosure of information or the
production of any document or paper or thing imposed on any person under the Official
Secrets Act, 1911 to 1939 of the UK (or of any Act of Parliament of Jamaica replacing the same
in its application fo famaica) or, subject to the provisions of this Act, by any law (including a
rule of law) shall not apply in relation to the disclosure of information or the production of
any document or thing by that person to a Contractor General for the purpose of an
Investigation ...”,

b. The courts will curtail ot abolish the privilege “whenever the legislative provision would be
rendered inoperative or fts object latgely frustrated in its practical application, if the right,
freedom or immunity were to prevail over the legislation’.

A careful reading of the Contractor General Act, and in particular Section 18 of the Act, will reveal that there
is no ambiguity in Section 18(4) of the Contractor General Act. Further, it is the OCG’s considered view that
Sections 18(1), 18(2), 18(4) and 18(5) of the Contractor General Act, both in terms of the language employed
and their expressed intent, do not suppott the atgument which is being posited by you, particulatly having
regard to the peculiar public interest circumstances which lie at the very foundation of this matter.

Furthet, in the instant matter, the OCG’s Requisition to DunnCox, which was dated 2009 November

10, required you solely to provide an itemized and disaggregated listing and details of the chatges
which had been billed and/ot which were billable to and payable by Jamaica Vacations Limited

(JAMVAC) in respect of legal setvices which wete rendeted by DunnCox in respect of matters which

related specifically to the Government contract which was consummated between JAMVAC and
DunnCox. In particular, the matters were related to the expenditure of public funds by your Clients,
who, in_respect of all of the material issues which are under consideration, wete public servants
acting at all material times in the discharge of their public functions,
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Further, and despite the fact that it is the OCG’s contention that Section 18 of the Contractor General
Act overrides the Attorney/Client privilege which is the subject of this matter, it must nevertheless be
further emphasized that the OCG's Requisition of DunnCox did not in any way require DunnCox to
divulge the nature and/or content of the Attorney/Client disclosures which had taken place between

DunnCox and Mr. John Lynch and/or Mr. Lionel Reid not the particulars of any professional advice
which was given by DunnCox to Mr. John Lynch and/or Mr. Lionel Reid.

The Actions of the Contractor General

Page four (4) of your letter states that whilst you do not question the OCG’s statutory authority to monitot
the award and/or termination of Government contracts, you have nonetheless deemed it necessary to dispute
the motives of the OCG’s Investigation of the procurement, by JAMVAC, of legal services from DunnCox
ot, for that matter, from any othet attorney, in this matter.

In pursuit of your argument, you have advanced five (5) justifications. Based thereupon, you have concluded
that the OCG's decision ‘% investigare (DunnCox’s) refention was done purely as an ack of rebribation rather than upon any
sound concern that impropriety has occuirred. Swch condyet is an abuse of power.”

The reasons which have been put forward by you include:

(1) The basis of the OCG’s Investigation, as was stated in the OCG’s letter to you of 2009 Novembet 10;

(2)  The fact that “legal setvices for non-routine assignments and litigations are exempt from the public
procedure handbook.”

(3  DunnCox advising the OCG, by way of letter dated 2009 June 9, that it acted for and on behalf of
JAMVAC;

(4)  The fact that the OCG was already in possession of DunnCox’s letter of engagement, Furthet, that
DunnCox played no part in the American Airlines Guarantee Deal which was executed in 2008
August; and

(5)  That the OCG’s Investigation of DunnCox’s tetention only commenced upon the heels of your Ms.
Cindy Lightbourne’s characterizing the OCG’s actions of 2009 October 28, in a letter of the same
date, as “inappropriate, unacceptable and skating ethical practice.”

First, we must inform you that in its conduct of any Investigation under the Contractor General Act, the
OCG is not compelled to provide you or any person with full or any particulars of its reasons for launching
its Iavestigation. As rightly stated, the OCG has offered DuanCox no other reason other than that which was
documented in the OCG’s letter of 2009 November 10.

Second, non-routine legal services are in point of fact exempt from the procurement guidelines. However,
they are by no means tremoved from the purview of the expressed oversight statutory monitoring and
investigative jurisdiction of a Contractor General under Sections 2, 4, 15, 16, 17 and 18 of the Contractor
General Act. This is a fact which, it appears, you ate prepared to continue to ovetlook.

In the citcumstances, we should place upon the record the fact that by way of letter, dated 2009 November 5,
addressed to the Financial Secretary and the Learned Attorney General, and copied to the Chairman of the
Genetal Legal Council (GLC), the Government of Jamaica and the GLC were formally advised of the OCG’s

positions as above.
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You should be further aware that, by way of letter, dated 2009 November 12, which was received by the oCG
on 2009 December 2, the Chairman of the GLC wrote to the OCG advising it, ##er alia, in the following
terms: “The General Legal Council fully supports the principle that all government contracts be
awarded impartially and on merit. It is clearly the responsibility of all Public Bodies to ensure that
the awards are propetly made and as it is for all clients (of attorneys) to ensure that the fees charged
are fair and reasonable’.

Thitdly, the OCG has been aware, and was so advised, that DunnCox was acting for JAMVAC since 2009
June 9 —a fact which it does not dispute. Further, the OCG acknowledges that DuanCox was not involved in
the American Airlines Guarantee Deal — another staternent of fact.

Lastly, and quite importantly, your concluding reason states that the OCG’s Investigation commenced post
2009 October 28 — another statement of fact. However, DunnCox, in imputing motive, has etred by asctibing
an act of “refribation” and “an abuse of power” to the instigation of the OCG’s Investigation. These reasons, quite
unfortunately, are grounded in DunnCox’s ignotance of the facts which led to the OCG’s inclusion, in its
Investigation, of the matter regarding JAMVACs retention of DunnCox fot the provision of legal services.

The OCG’s Investigation of the American Aitlines Guarantee Deal, and the retention by JAMVAC of
the legal setvices of DunnCox, are two separate issues which have become inextricably intettwined
and, which, for the record, have been the documented subject of the OCG’s formal monitoring
jurisdiction and attention, under the Contractor General Act, since 2009 June 10 — and not since 2009
November 10 as your letter has erroneously asserted.

With the aforementioned stated, we must now tespectfully advise you of the following pieces of documented
correspondence which will vnequivocally contradict your unfortunate and unfounded assertions that the
OCG’s [nvestigation in the matter regarding JAMVAC’s retention of your services (a) was actuated by malice
on the part of the OCG against DunaCox, (b) is an act of “retribution” against DunnCox and, (q) consequently
constitutes “an abuse of pawer” on the part of the Contractor General and the OCG.

(1)  Letter from the OCG to Mis. Jennifer Griffith, Pesmanent Secretary, Ministry of Touristn, dated 2009
June 10, advising her of the OCG’s intent, ifer alia, to monitor the contract between DunnCox and
JAMVAC and questioning the proptiety of the actions of representatives of JAMVAC and the
Tourism Enhancement Fund (TEF) in securing the services of a private law fiemy;

(2) Letter, dated 2009 June 18, from Mis. Jennifer Griffith to the OCG, in response to the OCG’s letter
of 2009 June 10;

(3) Letter, dated 2009 June 30, from the OCG to Mzs. Jennifer Griffith requesting further information on
the retention of the referenced legal services;

(4)  Letter, dated 2009 July 16, from Mts, Jennifer Griffith to the OCG in response to the OCG’s letter of
2009 June 30;

(5) Letter, dated 2009 November 3, from the OCG to Mrs. Jenoifer Griffith advising her of the OCG’s
intention to now formally include the retention of the legal services rendered by DunnCox as a
component of its ongoing Investigation into the American Airlines Guarantee Deal;

(6) Letter, dated 2009 November 6, from Mts. Jennifer Griffith, written in response to the OCG’s letter
of 2009 Niovember 3.
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representatives of JAMVAC and the Tourism Eghancement Fund (TEF), questioned infer alia, (1) the
appropriateness of same; (2) the approvals which wete involved in the retention of such legal services; and (3)
the associated costs of the setvices which wete to be provided by DunaCox. You will no doubt now accept,
patticularly in light of the expressed terms of the GLC’s letter to the OCG of 2009 November 12, that these
are matters which the OCG is lawfully entitled to pursue and that, consequently, the pursuit of same cannot
be regarded to be an “abuse of pawer” as you have asserted.

In its cotrespondence of 2009 June 10 and 2009 June 30, the OCG placed upon the record its consternation
regarding the retention of the legal services and “Yhe propricty of Government acconntable acconnting officers/ afficials
and other public servants, who are requisitioned in the said capacities, to seck such legal reconrse at the expense of the Jamatean

Taxpayers.”

Without prejudice to the aforementioned, and in exercising fairness to public officials/officers, the OCG also
atticulated that it is mindful that “.. every individual has a right to obiain legal representation in any matter; if so
desired.. . ” However, the fundamental issue that was of concern to the OCG then, and even more so today, as
was aptly captured in our missive of 2009 June 10, is:

“... not one of the public servant’s right to obiaining legal representation, but rather the propriety of doing so in a matter
which requires the simple disclosure of information regarding the discharge of their daily functions and responsibilities in
their capacities as public servants, for matters which are related to the pablic body/ bodies for which they are accountable.

The actions which have been taken by representatives of [AMV AC and TEF, and which ars explicitly conveyed by the
correspondence from DunnCox, begs the question as to whether or not public offfcials, who are acconntable, both in law
and administratively, for public bodies andf or agencies, can properly retain such services in the pursuit of responding fo
questions which are within the remit of their lawfil public offices and responsibilities.”

Further, in its letter of 2009 November 3, to the Permanent Secretary, the OCG stated, inter alia, that “In the
conduct of its Investigations, the OCG has received from Messrs. John Lynch and Lionel Reid, responses to ifs statrtory
requisition, through the offices of DunnCose. However, in more than one instance, the representations which have been made to the
OCG, through DunnCax, has begaed the guestion of the need for an Attorney-at-Law and whether the expense which bas been
plased wpon the Taxpayers of Jamaica can in any way be justified’.

Therefore, it is factually incorrect to suggest, much less to expressly state and publish, that the OCG’s reasons
for investigating the contract with DunnCox was in any way vindictive or motivated by ill-intent, ill-will,
malice or retribution,

Further, you have also stated that it was only the OCG’s letter of 2009 November 10 which was copied to
various divisions of Government with the intention of embarrassing DunnCox and/or to malign the firm’s
good name and reputation. This very regrettable but manifestly false and unfounded assertion which imputes
further malice and motive against DunnCox on the part of the Contractor General and the OCG, has been
used, yet again, as the basis upon which you have boldly but erroneously accused the Contractor Genetal and
the OCG of an “abase of power”.

For the record, we must respectfully advise you that all six (6) pieces of correspondence which ate referred to
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above, were copied to various authorities of the Government. In fact, from as early as 2009 June 10, all six (6)
pieces of correspondence wete copied, at all material times, to all of the State authorities and persons that are
listed in the OCG’s letter of 2009 November 10, save and except for the Hon. Bruce Golding, the Prime
Minister of Jamaica. The letters which are listed at iters #5 and #6 were copied to the Prime Minister.

1t is also important to note that, included in the list of the Government authorities and persons who were
copied on the OCG’s correspondence of 2009 June 10, and all subsequent cotrespondence as are listed above,
wete your two (2) Clients, Public Officers Mr. John Lynch and Mr. Lionel Reid,

The documented fact circumstances, therefore, do not in any way, shape or form, support yout arguments of
vindictiveness, malice or retribution on the patt of the Contractor General or the OCG, not do they support
yout contention of an abuse of power by the Contractor General.

In the circumstances, and having regard to the grave and injurious nature of the unfortunate comments which
have been made by you against the Contractor General and his office, and the manner in which you have
falsely asserted that he has discharged his statutoty functions — none of which is in any way supported by the
facts, we must respectfully advise that the OCG requires both an apology and a withdrawal of the referenced
allegations and that same be done in writing no lates than 2009 December 21. Your letter should be copied to
all persons and authorities to whom your letter of 2009 December 10 was copied.

In closing, and having regard to the exceedingly reckless and injurious statements which you have made, it is
very apt to concur with you that “while weal and excuberance in the execution of one’s duly may be important qualities, they
cannot nnder any circumstances be an excuse for an attempt fo trample and destroy legal rights and onr reputation.”

Yours sincerely,

-

Maurice Barrett
Chief Investigatot
for and on behalf of the Contractor General

Copy: The Hon. Bruce Golding, MP, Prime Minister of Jamaica
Ambassador Douglas Saunders, CD, Cabinet Secretary
Dr. Wesley Hughes, C.D., Financial Secretary
Ms. Pamela Monroe-Eilis, Auditor General
Dt Osmar Davies, MP, Chairman of the Public Accounts Committee of the Patliament of Jamaica
Dt. Wykeharn McNeil, MP, Chairman of the Public Administration and Appropriations Committee of
the Parliament of Jamaica
Senatot the Hon. Dorothy Lightbourne, Attorney General
The Hon. Edmund Bastlett, MP, Minister of Tourism
Mis. Jennifer Griffith, Permanent Secretary, Ministry of Tourism
Mt. John Lynch, Chairman, Jamaica Vacations Limited
Mr. Lionel Reid, Executive Director, Jamaica Vacations Limited
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DunnC 0OX ATTORNEYS-AT-LAW, NOTARIES PUBLIC, PATENT & TRADE MARK AGENTS

LINCOLN A, €. EXTMON . GEORGETTE T, WILTSHIRE, B.A., LL.B, .0 BOX 365 TELEPHONE: (876) 922 - 1500
JOHN G. 1EIBA PETER W, SIMMONDS, B.Sc,, LL.B, 48 DUKE STREET ’
JARICE A, CAUSWELL FRANCINE E.. HOWELL-BRYCE, BBA., LL.B, {LIVERPOOL) KINGSTON vai (s (678) 202 - 9818
WL JOHN VASSELL, Q.C, L1, CANDICE T, STEWART, LL.B, JAMAICA, W.I N
ENID K. CHIN, Be {ECOR) ROXANNE A, MILLER, LL B, (Lag) TELEFAX: (876) 922 - 9002
JEROME 1, LEE, B.Sc, (GOVT, LLb. TERIANN A, LAWSON, A, LLE, (876) 924 - 9106
JANET E- MORRISON, 1.L.B., LL.M, MICHELLE ], PARKER, B.5c., LL.B., Mi5A
MARGARET A, MOODIEJERVIS, LL.B. COURTNEY M, WILLLIAMS, B.A,, LB, i .
PAULINE A. FINDLAY, LL.B. TOPAZ L. M. JOHNSON, B.4¢., LLB, (LON), M.SC. E-MAIL 2 info@dunncox.com
HELEN E. EVELYN, L1.B. MARIA L BURKE, B.A., LLB., MSC _
JOARNE E, WOOD, LL.8, SHAUNNA-KAY E. CARTER, LL.B, \WEBSITE, ¢ . wiw,dunncox.com
DONOVAN €, WALKER, LLB., LLM. (LOX}
. LIAKNE E MAIS-COX, B.A., LLB. ONSULTANTS
COURTNEY A, BAILEY, LL.B. €. 1, R BOVELL, C.1%, M.A., LLM. (CANTAB)
KIRK B. ANDERSORN, 1L, DENNIS G. EDMUNDS, B.A. {CanTab) CYUIR REY, YOUR REY,
JERMAINE C, SPENCE, LL.B, WILLIAM 0. PANTON , )
HYACINTH F. LIGHTBOURNE, BBA, 1,0, (MIAM) O A, CAROL AINA, B.A. (5US5EX) WRITER'S EXTENSION NUMDER
3
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December 21, 2009 \
‘&(C/
UQD\
o

Mr. Maurice Barrett

Chief Investigator

Office of the Contractor General .

PIOJ Building gch

16 Oxford Road Y,

P.0. Box 5 b

A DoX ?/\ {
. ,.F
Dear Sir: &

RE: Conduct of the Office of the Contractor General

We refer to your letters dated November 19, 2009 and December 14, 2009, as well as to
ours of December 10, 2009.

1. We must comment on the fact that you have not made mention, nor for that matter
expressed any regret, of the threat which was so patently conveyed by your
November 19" letter (paragraph 4) which was copied to several eminent persons
and which stated as follows:

“In view of this, we believe that it is important for you to be aware that
should DunnCox, in the future, become the subject of the OCG’s attention
under the Contractor-General s Act, the positions which were conveyed by
us, to you, in our letter of November 16, 2009, will be fully enforced
against you without condition.”

Despite your unjustified threat, we have not sought an apology or withdrawal as -
to do so presents no solution to the matter. @

K‘,:__: A member of - iz z.2u
f///-; TERRALEX® gtz v

e Thr Warldulble Keomart af Indrsandeat | aw Firms.
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December 21, 2009

o Attention: Mr. Maurice Barrett
. f 2 Re: Conduct of the Office of the Contractor General

2. With regard to our comments as to your usage of power, such comments are. fair
comment upon a matter of public interest and are based upon facts, namely:

a. That the OCG’s Investigation, and we stress the word ‘investigation’, of
DunnCox commenced post October 28, 2009, a fact which you have
expressly admitted; and

b. That all letters/requisitions addressed, not copied, to JAMVAC were not
copied to the various divisions of government. We made no reference to

letters addressed to anyone other than JAMVAC. You have not purported
to refute this fact.

3. Whilst we feel compelled to deny your assertion that we have made false
allegations against the OCG, e affirm that the use of public funds is a legitimate
concern for your Office. Though of course in our view, our client’s retention of
this Firm was lawful and not iln breach of the terms or spirit of any law. We do not
say and have not said that it is not a matter which the OCG is not entitled to
monitor or investigate or that such monitoring or investigation is an abuse of
power. The impression of an‘ abuse of power arose only because of a reasonable
apprehension that you appeared to be singling out this Firm for unfair treatment.
We have noted, and of course accept, your explanation.

4. Needless to say, we regret that your Office and ourselves have become embroiled
in unpleasant exchanges. We regard this as unfortunate and we can only express
the hope that it does not continue.

G e e - -3, You-will-no-doubt-permit-yourself-the reflection that-the-©CG-is-a-Commission-of - -
Partiament and a preeminent|public institution and that some degree of tolerance
of criticism of its conduct is not inappropriate. It is the law’s expectation that
public bodies should be oplen to criticism which underlies the principle and
decision in the leading case of Derbyshire CC v Times Newspapers.', in which, as
you may recall, the House of [Lords held that at common law a public body cannot
bring an action for defamation because it “would be a serious interference with
the free expression of opinion hitherto enjoyed ...if the wealth of the State, derived
Jrom the State’s subjects, could be used to launch against those subjects actions
Jor defamation because they, have, falsely and unfairly it may be, criticized or
condemned the management of the country.™

' 11993] A.C.534
% Per Schreiner J.A. in Die Spoorbond v South African Railways [1946]1 A.D. 999 at 1012-1013, cited with
approval in Derbyshire [1993] A.C, at 549 :
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December 21, 2009
Attention: Mr, Maurice Barrett

Re: Conduct of the Office of the Contractor General

At

23

Yours faithfully,
DunnCox

PER: :
INGOLN A.C. EATMON

cc:  The Hon. Bruce Golding, M.P., Prime Minister of Jamaica

cc:  Ambassador Douglas Saunders, Cabinet Secretary

cc:  Dr. Wesley Hughes, C. D., Financial Secretary

ce:  Ms. Pamela Monroe-Ellis, Auditor General

cc:  Dr. Omar Davies, Chairman of the Public Accounts Committee of the
Parliament of Jamaica

cc:  Dr. Wykeham McNeil, Chairman of the Public Administration and
Appropriations Committee of the Parliament of Jamaica

ce:  Senator the Hon. Dorothy Lightbourne, Attorney General

cc:  The Hon. Edmund Bartlett, Minister of Tourism

cc:  Mrs. Jennifer Griffith, Permanent Secretary, Ministry of Tourism

cc: M. John Lynch, Chairman, Jamaica Vacations Limited

ce:  Mr. Lionel Reid, Executive Director, Jamaica Vacations Limited
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Any reply or subsequent refecence to this

communication should be addressed to the
! an

d the  following OFFICE OF THE CONTRACTOR-GENERAL
| PIO]J Building
No. : 16 Oxford Road

TrIEPHONE No.:876-929-8560/6466
Fax No.: 876-929-2476 P.0. Box 540
E-mail: mbarrett@ocg.govjm KINGSTON 5

JAMAICA, W.L.
VERY URGENT COPY

2009 December 21

reference quatedi-

DunnCox
Attorneys-At-Law

P.0O. Box 365

48 Duke Street, Kingston
Jamaica, W.L

Attention: Mr. Lincoln Batmon, Fsa., Senior Partaer

Dear Sits:

Re: Request for Apology and Withdrawal of Defamatory Statements Made Against the Contractor General
and the Office_of the Contractor General — In the Matter of the Retention of Legal Services by Tamaica
Vacations Limited JAMVACQ) to Provide Responses to the OCG’s Formal Requisitions for Information and

Documentation to be Supplied under the Contractor General Act

We are in receipt of your letter of even date.

Once again, and quite regtettably, you have chosen to skirt the facts. This is conduct which, we must
forcefully assest, is teprehensible and that which would not be expected from a Law Firm of the standing and
good reputation of DunnCox. We will respond to the numbered paragraphs of your letter as follows:

Response to Your Paragraph 1

The statement of the Office of the Contractor General (OCG) which you placed in italics, and which you
have characterized as “a.zhraf”’, is not a threat. It is a statement of the OCG’s mandate under the law. We
make no apology for it and, in point of fact, take this opportunity to re-iterate same without any equivocation
ot condition.

Response to Your Paragraph #2

You have disingenuously ignored the fact that the point in issue is not when the OCG’s Investigation was
commenced but the reasons and motives which you have attributed to the OCG for same. The reasons and
motives which you have placed upon the record have all imputed bad faith, vindictiveness and retribution on
the part of the OCG. By ignoring your conduct in this regard, you have played fast and loose with the facts.

Page 1 of 2
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Regarding the issue of the persons to whom the OCG’s cotrespondence was copied, you have ignored the
fact that the OCG letters which wete conﬁned to the American Aislines Investigation were not copied to third
parties whereas all of the OCG’s lettets whmh had to do with the Retention of Leg'al Services by JAMVAC,
commencing with the OCG’s letter of June 10 2009 to the Permanent Secretaty in the Ministry of Touristmn,
were the ones which were copied to the naméd third parties.

The accusations which you have leveled agamst the OCG have, however, expressly stated that the OCG only
began copying letters to the named third pattles commencing with its letter to you of November 10, 2009.

You have been provided with documentary ¢ evidence that your assertion in this regard is factually inaccurate
and that the reason why the OCG copied all the named Government officials on its JAMVAC Retention of
Legal Services related correspondence was bl:cause the OCG had deemed it imperative, from the very outset
in June 2009, to bdng the matter to the formal attention of the relevant State authorities.

Regrettably, you have, however, chosen to set these explanatons aside in what appears to be your quest to

sactifice the truth on the altar of expediency and to avoid making an apology to the OCG for your
unfortunate conduct.

Response to Yout Patagraphs #3, #4 and #5

The OCG is not averse to being constructively criticized. What we will strongly object to is when false
information is used to recklessly attack the lreputation of the OCG organization and that of the Contractor
General. You have unequivocally stated thati the OCG’s Investigation of the Government contract which was
enteted into with you by JAMVAC was actuated by “retribatior”. That, Sits, is not a criticism. It is a manifestly
false statement of fact which has unequivocally imputed malice, bad faith and an abuse of office and power on
the patt of an Independent Commission of Parliament which, under the law, exetcises quasi-judicial powers.

Mautice Barrett
Chief Tovestigator
for and on behalf of the Contractor Genetal

Copy: The Hon. Bruce Golding, MP, Prime Minister of Jamaica
Ambassador Douglas Saunders, CD!, Cabinet Secretaty
Dr. Wesley Hughes, C.D., Financial Secretary
Ms. Pamela Monroe—E]hs Auditor General
Dr. Omar Davies, MP, Chaitman of the Public Accounts Committee of the Patliament of Jamaica
Dr. Wykeham McNeil, MP, Chairman of the Public Administration and Appropriations Comimittee of
the Pasliament of Jamaica
Senator the Hon. Dorothy Lightbourne, Attorney General
The Hon. Edmund Bartlett, MP, Mlmster of Toutism
Mts. Jennifer Griffith, Permanent Sccretary, Ministty of Toutism
Mr. John Lynch, Chairman ]ammcal Vacations Limited
Mr. Lionel Reid, Executive Director, Jamaica Vacations Limited
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CABINET SUBMISSION

JAMAICA VACATIONS LIMITED - CONTRACTUAL ARRANGEMENT WITH'AIRLENES
FOR ADDITIONAL SEAT SUPPORT

CONFIDENTIAL
1. Cabinetis being qs;k,ed o approve:

i) Jamaica Vacations Limited (JAMVAC) entering info confingent

guarantee arrangement with American Airlines and other airlines
as economic opportunities arise;

i) the attached contracts between JAMVAC and American
Airlines fo provide additional flights to Jamaica from Miami,
Chicago and Dallas gateways;

iy  the Tourism Enhancement Fund facilitating the guarantee for the
Letter of Credit with the National Commercial Bank in the

amount of US$1.5M per gateway.

BACKGROUND G@N Eﬂ ENTML

2. Cabinet may recall Decision No. 45/07 dated December 17, 2007, which

gave approvdl for the resuscitation of JAMVAC to more effep’riveiy cany

out its mandate to:
D promote increased alrlift of visitors fo Jamaica;
)  support other tour operators servicing Jamaica;
I) operate in-house charters from selected gateways;
V)  support airlift from targeted markets.
A~TOR.GIMERAL

= THE CONTR: .
O‘E‘FICEi?" T}:"OCR' pi0) BuiLDING

T FLo RoADp
1§ OxFORR )
p.0. Box 540 @
Tamarca, Wl

KidgsToN O
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CONFIDENTIAL

3. Globkdlly, the biggest dilines are reducing services, increasing fares,

PROPOSITION

levying surcharges and abandoning desfinations as the cost of fuel

continues o rise. The entire

Carlbbean region Is now in a crisis as there

have been significant cut backs by the mdjor cariers who traditionally

service the region. As d resu

It, countries are forced to find creative ways

of financing airift to cater to both tourist and domestic fravel.

From the United States of America {USA) all major carriers serving the

Caribbean have significanily reduced service to the region, causing

severe hardships in many isiands. [t is to be noted that American Airlines is

the largest provider of dir se

have significantly reduced se

5. Given its mandate, Cabine

JAMVAC's raison d'etre

rvice from USA fo the Caribbean, and they

rvice to some islands.

_ CONFIDENTIAL -

t is asked to be mindful of the fact that

is to develop strategies and respond to

economic opporfunities through the provision of incentives to commercial

camiers to increase airlift

to Jamaica. Accordingly, JAMVAC has

favourably considered a verbal, unsolicited proposal from American

Airlines to provide additiona
guarantee of US$1.5M each.
per week from Chicago

commitment of US$4.5M wil

seats from three American gateways for a
These are daily flights from Dallas, five flights
The totadl

| be needed to leverage these additional

and five flights from Miami.

seatfs. (See Appendix 1). This amount may remain unused, but has tfo

be commitied as a safeguard.

E 12 COMTR. ITOR-GENERAL
CE OF THE CORTR ZTOR-G0N .
o tsT Frooa, PIOJ BuiLoing ‘ 6
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6. The Ministry of Tourism proposes to pool fhe resources ot : J,&II\IAVAC with the
marketing support from Jamaica Tourist Board (JTB) to ensure the flights
are fully supported. This will guarantee thaf the funds commitfed are not
‘called upon’. The JTB will dlso be 'cxssigning-ﬁs Regional Director for
Airlines to work directly with American Airlines on a day-to-day basis to

monitor the programme so as to minimize expenditure and not to
encounter surprises.

CONSULTATIONS CONFIDENTIMJ

7. The Ministry of Finance and the Public Service was consulied on the
subject matier and their response is attached ds Appendix 2.

8. The Office of the Attorney General was asked to peruse the Cohfrac’r and
provide comments;, attached as Appendix 3." Cabinet is asked o note,
however, that the Coniracts issued by American Airfines are-standard and
are applicable to all countries to which this service is provided. They were

therefore unwilling to draft a special contract for Jamaica.

FINANCIAL CONSIDERATIONS CONFI ENTIAT,

JAMVAC's 2008/2009 budget allocation allows a maximum spend of US$2.5M on

sedat support and administrative expenses.. This however, is grossly inadequate,
given the cumrent challenges with respect to airlift.. Based on the attached letier
from the Ministry of Finance and the Public Service, JAMVAC approached the
Tourism Enhancement Fund (TEF) for support. At the TEF Board meeting of July
23, 2008, a guarantee in the amount of US$4.5M was approved on behalf of
JAMVAC, in favour of American Airines. This decision was faken in the context

%
LI




. of the first of the Principal Objects of the Tourism Enhancement Fund Act, 2004

which speaks to the growth and development of the tourism sector:

Section 3 (a) implemenf projects and programmes which impact on the
growth and development of the fourism secior;
Please see Appendix 4, aftached,

The guarantee, however, has not yet been issued.

RECOMMENDATION CONFIDENTIAL

Cabinet is being asked fo approve:

i) Jamaica Vacations Limited {JAMVAC) entering into contingent
guarantee arangementi with American Airlines and other airlines
as economic opportunifies arise;

i) the attached contacts between JAMVAC and American Airlines

i - - Caying--additional—flights—from- -Miami.- - Chicage- -and.--Ballas. .

gateways, {typical contract attached as Appendix 5);
ifi)  the Toursm Enhancement Fund facilitating the guarantee for the
Letter of Credit with the National Commercial Bank in the
amount of US$1.5M per gateway.
OFFICE 57 THE COMTR,, 2 TOR-GEMERAL
tsr Froor, PIOJ Buioing
16 Dxromn Roso

£.0. Box 540
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APPENDIX 1

JAMVAC COMMITMENT F/Y 2008/2009

AMERICAN AIRLINES
ROTATION SEATS RISK

Miami
5 Flighis per week 38,480 1.5
Chicago
5 Flights per week 38,480 1.5
Dalias
‘1 Flight daily 53,872 1.5

TOTAL 136,852 4.5

OFFICE OF THE COMIR.L ITIR-GINERAL

js7 FLoos, PIOJ Bawpiris
15 QOxrono Roao
P.0. Box 540
KiNgstoid 3, Jamarca, W1,

CONFIDENTIAL
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JAMVAC COMMITMENT FY 2008/09

|
CONFIDENTIAL

OFFICE OF THE COHTR.. JTOR-GENERAL
1at Fucar, PIO) Buitoe
{6 OxrFone Roao
7.0, Box 545 _
Kingsron 5, Jamalca, W0

ADVERTISING RISK TOTAL
uss Uss uUss

Canada

Vancouver, 71,400 314,160 385,560
17 flights

ltaly-summer 100,000 100,000
Charter ,

Russia 100,000 100,000

]! .

Spain and 336,000 336,000
Portugal

Sub-total 607,400 314,160 921,560

|

‘Germany |

Request from LTU,

for risk — pending 900,000 900,000
Estimating risk for 600,000 600,000
Condor

TOTAL 607,400 1,814,160 2,421,560
2008.05.13 _ B @




Status Report on Charter Seats from Continental Europe

Summer 2008
Germany ( 2 flights) CO
Condor Direct Thursday 7263 seats
LTU Shared Thursday 4160 seats
Total = 11423 seats
Belagium ( 2 flights) ,
<t
JetAirFly  Shared Wednesday 4154 seats i
Jet AirFly  Shared Saturday 4288 seats ' 1; ¢
% S
Total = 8442 seats ooz
T
23
The Netherlands ( 1 flight ) & ~
W3
Arkefly Shared Thursday " 4154 seats § '_Lo.l
TIg.
2 n
Ll
Spain_{ 4 flights ) &
(4
Air Comet  Direct Monday 6135 seats =~
beroworld Direct Monday 4956 seats
Iberoworld Direct Thursday 4243 seats
Iberoworld  Direct Friday 4012 seats
Total = 19352 seats .
Portugal ( 2 flights ) C@NF EN H EAL
Orbest Direct Monday 5192 seats
Orbest Direct Wednesday 2832 seats
Total = 8024 seats

! Shared with another Caribbean destination

1€ Oxromnn Roac
P.0. Bax 340
HdesTon B, Janiaica, W,
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italy { 3 flights )
Livingston Sharred Wednesday 3380 seats
Volare/Air Europe Shqred Sunday 2210 seats
Livingston? Direct Sunday 3120 seats
Total = 9130 seats
CONFIDE ] Grand Total = 60525 seats
NT TA],
Winter 2008
Germany ( 2 flights }
LTU Direct Satu!rday 6006 seats
Condor Direct Thursday 8725 seats
Tota = 12731 seats
Belgium { 2 flights )
JetAirFly  Shared Wednesday 2814 seats o
JetAirEly- - Shared- — - Saturday~ " "2680 seats
Total = 5494 seats
The Netherlands { 1 flight )
Arkefly Shared Thursday ~ 2814 seats
Spain { 1 flight ) WMENT 1A £,
Iberoworld  Direct Thursday 5900 seats
Grand Total = 26939 seats
o D
FFICE OF THE CONTR/. JTOR-GIMERAL
CrFiCr_ing‘- ;f;;_‘, PIOJ Buioivz
2 Livingston flight to be confirmed. 16 OxFonp Rosn
P.0. Box 540
KigesTon 5. Jamdica, WL
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CURRENT CONFIRMED AND PENDING FLIGHTS OUT OF
CONTINENTAL EUROPE FOR SUMMER 2008 AND WINTER 2008/09

GERMANY:
Summer;
Winter:

SPAIN:
Peak Summer:
Winter:

PORTUGAL:
Peak Summer;
Winter:

ITALY:
Peak Summer:
Fall;
Winter:

RUSSIA:
Winter:

BELGIUM:
Summer:
Winter:

HOLLAND:
Summer:
Winter;

CZECH REPUBLIC:
Winter:

UKRAINE:

CONFIDENTIAL

2008.05.13

CONFIDENTIAL -

2 V2 flights from Frankfurt and Dusseldorf
2 full flights - 1 from Dussseldorf, 1 from Frankfurt

4 flights — 3 Madrid, 1 Barcelona (new)
1 flight out of Madrid

2 flights
none
T
3 flights @
1 flight .
5 flights pending Wz o
59, =
EER
2 flights pending EoRws
' Ex ey
SR
oo -
2 flights HEeoR s
2 flights - =g
0 z
;:JJ - Il
1 flight o
1 flight S

3 rotations pending

Still negotiating for a limited series




C

It is too early to confirm fligh
However, there are plans for 2
and 1 Blue Panorama.

Italy

ONFIDENTY

ts from this market for the upcoming winter.
Livingston flights, 1 Neos, 1 Volare/Air Europe

We are being advised that the flights and their operators are not to be named as

yet, but we expect a total of 5 flights during the peak winter months flying from
Milan and Rome to Montego Bay’f.

Some will be shared with other d

Russia

We are awaiting confirmation on
as weli as anocther from Ukraine.

Czech Republic

3-4 rotations from Prague to Mo,

estinations in the Caribbean.

one flight for 12-15 weeks in winter from Russia,

itego Bay are planned for this winter.

Estimated seat count from Italy, Russia and the Czech Republic is 15648
bringing total winter seats to approximately 42587,

OFFICE OF THE ¢
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Tolepfione Ho, 875.967-3309, $76-967-3310
Fax Ho: 876.922-5804 L.
Welssita: http:fwww.mof.gov.im

Emaif; hmf@mof.gav.m

June 10, 2008

Hon Edmund Bartlett, MP
Minister of Tourism
Ministry of Tourism

64 Kautsford Boulevard
Kingston 5

Dear Minister Bartlett

1Y =4

APPENDIX II

g

MINISTRY OF FINANCE AND THE PUBLIC SERVICE
30 NATIONAL HEROES CiRCLE

CONFIDENTA;

18T FrLoer, PIOJ BuiLoing
16 Oxroro Roab
B.O. Box 540
KiNesTton 5. Jamarca, WL

P.O.BOX 512
KINGSTON
JAMAICA

OFFICE OF THE CONTRAZTOR-GNERAL

Re: Commitment of US$4.5 million for Airlift/Seat Risk Sapport oo Flights to Jamaica

With regards to the captioned subject, I advise that you provide American Airlines with the
commitment predicated against your existing Budget.

On the understanding that you monitor the programme carefully so as 1o mininize expenditure
on seat support, the Ministry of Finance and the Public Service will support the seat support
request and undertakes to include such additional expenditurs in the First Supplementary
Estimates subject to the approval of Cabinet and Parliament.

Yours sincerely

-

Audley Shaw, MP

Minister of Finance and the Public Service
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64 Koutord Bonerad CONFIDENTIAL

Attention: Mr. Lionel Reid

Re:

Agreements between Jamaica Vacations Limited and American Airlines

Reference is made to the proposed agreeme:

between Chicago, Miami and Dallas/Fort Worth, U.S.A. and Montego Bay, Jamaica.
reviewed the agreements and now out set my comments below.

Opening paragraph

nts at caption for the provision of commercial air service
I have

1.

Clause 2 - Air Service

= -
KiesTom 3, Jamatca, Wis

B

I note that the effective date of the agreements are November 2, 2008 and Januvary 31, 2009.
It would be prudent to have the ag]reements effective as of the date of signing, but that the
obligations regarding provision of commercxal air services will not arise until November 2,

7008 ia the case of the Dallas and Miami agreements and Janvary 31, 2009 for the Chicags

agreement. The date referenced|on the opening paragraph of the agreements should
therefore reflect the date of signature by the last signatory to the agreements.

Upon your instructons, the address of Jamaica Vacations Limited (“JamVac”™) in all three
agreements should be changed to 64 Knutsford Boulevard, Kingston 5, Jamaica.

CONFIDENTIAL

Note that American Airlines Inc|(“American™) has reserved to itself the right to make

“operational decisions” regarding, among other things, the frequency and continued
operation of the Air Service (see|last sentence of last paragraph). This clause could be
interpreted as the reservation of a xight to reduce the frequency of services as set out in the
Schedule or to terminate the services all together without discussion with and approval of
JamVac. Sucha power goes agamsLt the intent of the contract which is to secure and reserve
continuous air service between the three US cities and Montego Bay dusng the contract
peod. I believe that this nght should only be exercisable in limited and specified
circumstances. These clrcu.rnstanlces should be outlined in this clause 2. Any changes
outside of these circumstances shotild then be subject to agreement of the parties.

There is need to include in the contract an obligation of American to take all steps necessary
and to obtain all required apptovals and provide such notifications as may be prescrbed

Appendix 3
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under applicable law and regulations, so as to ensure that it can provide the Air Sexvices
during the Air Service Period as defined in the respective agreements.

Clanse 3 — Minimum Revenue Requirement

5. A definition of “Air Sexvice Passenger”, as referred to in paragraph d of all three agreements,
should be included. I assume this is a reference to the revenue passengets who travel round
trip on any Air Service Flight during the Air Service Perjod.

CONFIDENTIAL

6. At paragraph 2. the words “for Flight Chatge” should be inserted between “the amount
payable” and “as provided in Schedule 1 hereto” at the end of the paragraph in all three
agreements for clarity.

Clause 4 — Revenue Calculation

7. In patagraph c. of all three agreements, I assume the reference to “Deduction” is to the
3.2% deduction specified in Schedule 2. If so I propose that the wotrds “a percentage as set
forth in the respective Schedule” in the second line of this sub-paragraph c. be replaced with
the following:

“the percentage as specified in Schedrle 2",

8. Who receives the Co-Op Revenue (see paragraph d.)? 1 assume it is American. If yes, then
this should be stated for clarity.

9. In light of the provisions of clause 5 a. which gives Ametican to the end of the month
following the Settlement Period to reconcile the Total Revenue and submit its invoice, it
may be prudent to require a longer perod within which JamVac may audit American’s
financial tecords. In the event of a dispute atsing as to the amounts payable after the
invoice is received by Jam Vac some 30 days after the end of the Settlement Period, JamVae
will not be out of time to commission an independent audit of Ametican’s records. 1 would
therefore suggest in sub-paragraph f. of all three agreements, that provision be made for an
audit by JamVac within 60 or 90 days after the end of the Settlement Petiod.

CONFIDENTIAT,

10.  As there is only a single Settlement Petlod provided for in this agreement, I suggest that the
last sentence of paragraph b. in the Chicago and Dallas agreements, and paragtaph c. of the
Miami agreement, be deleted or that the language be amended to read as follows:

Clause 5 — Revenue Reconciliation

In the event that the Agreemeat is amended and provision is made for an additional
settlemnent petiod or additional settlement periods, it is understood that any Revenue
Excess in respect of the Settlement Period or any additional settlement petiod, shall
not be applied to meet the Minimum Revenue Requitement of any subsequent

settlement period.
©/
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Jamaica Vacations Limited
Attention: Mr. Lionel Reid
July 22, 2008

11

In paragraph b of the Miami agreement, new and undefined terms have been inserted such
as — “AA non-stop seats”, “revenue guaranteed flight” and “minimum revenue flight”.
These terms should either be defined or described by using existing terms. For example,
could “minimum revenue flight”| be desctibed in terms of the Minimum Revenue

Requirement? Is “revenue guaranteed flight” a reference to an Air Service Flight?

Clause 7 — Payment Reconciliation GONFIDENTIMJ

I do not recommend acceptance ofjthe “highest rate permitted by applicable law” as a basis
for determining the default interestirate. A fixed rate or formula should be inserted instead.
I do not know how the highest rate permitted by law will be determined — will there be 2
review of case law; is there an applicable statute; is there a government body that prescribes a
maximum amount? There is no source of the determination clearly identified. It should also
be ascertained whether a rate of 12% is reasonable in the circumstances and not a penalty.
Perhaps this advice can be sought ftom someone within the jurisdiction.

Clause 9 — Guarantee

13.

Note that paragraph a. of all three agreements require the issue of a letter of credit on behalf
of JamVac by a financial inst'ttutiori acceptable to American. It may therefore be prudent to
ascertain which institation would be acceptable to American, so that atrangements are not
made with an institution that is late rejected by American.

Clanse 10 - Termingtion and Default | YRR TTAT,

T

Bux a8

iNGsTonN 5, Jammiza, W

16.

o paragraph 2. sub=clause (i); Ametican-has the-right-to-unilaterally-terminate-the-agreement. -
on ground that the Sangster International Airpot facilities are “inadequate for American to
commence service”. Such a determination should be made by an independent body such as
the United States Federal Aviation Authority. I suggest that this portion of the clause be
deleted and a new sub-clause (iif) be 2dded to read as follows:

or (ifi) the United States Federal Aviation Authority downgrades the rating of the
Sangster International Airport to a Category 2 aitport.

Also in paragraph a. sub clause (A) of all three agreements, the agreements can be terminated
by a voluntary or forced groundiﬁg of aircraft types. American should be asked to clarify
the circumstances in which there Wwould be need for a voluntary grounding. I do not believe
that American should be permitted to unilateraily terminate the agreement unless grounding
of aircraft is done for purposes of safety and security. Also, American should explain why
the grounding, whether voluntaryjor forced, of one or more aitcraft types should affect the
agreement. Perhaps such an event should only give rise to unilateral termination of the
agreement by American where the grounding affects aitcraft types being used for provision
of the Air Services under the particular agreetnent.

Note the ground of termination for breach by either party. The obligation of American to
provide a specified number of flights, or provision of the flights at all, is eroded by the
reservation of American to make operational decisions regarding the operation of the Air

&2
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Service (note my comments at paragraph 3 of this letter above). It will therefore be difficult

for JamVac to declare a breach of contract where American does not provide the Air-
Services or does so with less frequency than set out in the Schedule, if American indicates

that it is acting in exercise of its power to make operational decisions as pet clavse 2 of the

agreements. 1 therefore think it important to revisit clause 2 to ensure that there are cleatly

defined performance obligations to be fulfilled by American.

Clause 12 — Confidential Infot;naﬁon C ONFI )ENTIAL

17. I do not think that the obligation to keep confidential the other party’s confidential
information should include an obligation to protect the other party’s information by
applying the same measutes it would take to protect its own information. If for example
JamVac’s measures to protect its own information are stringent, including taking legal
proceedings, it would be expected to provide similar protection against disclosure of
American’s information under the agreement. I think that the measures applied to prevent
disclosure of the other patty’s information should be left up to the discretion of that party,
bearing in mind its own risk of breaching the confidentiality clause.

Clause 13 — Promotional Materials

18,  In the event that American may publish promotional materials of its own that relate to
JamVac and the air services to be offered pursuant to the agreement, 2 reciprocal clause
requiring JamVac’s authosisation of any such matetials should be considered.

amsert=fue  CONFIDENTIA

19. 1 note that American has sole discreton to dctermme:it-s‘ fares. If it sets fares that are too
Jow, JamVac could incur a loss where the Total Revenue (which consists of the sums actually
paid by the passenges) is less than the Minimum Revenue Requirement (which is based on a
set price per passenget and per flight as set out in Schedule 2). There should be some
assurance in the agreement that fares cannot be set so low (taking into account the other
passenger charges for cargo excess baggage etc) that JamVac will incur a loss under the
agreement in light of the fixed Per Revenue Passenger Charge. Perhaps a minimum round
teip fare can be established in the agreemenis.

Clause 15 — Goverping Law

20.  In most government contracts that are governed by US Law, we tty to provide for the laws
of New Yotk to be the governing law. Itis 2 jutisdiction with which the Govemnment of
Jamaica is famifiar, having concluded many transactions governed by these laws, and the

Government has a consular presence there. The same considerations may not apply to .

JamVac which is a prvate company, however, we would suggest that American be asked to

consider application of New York Law as the governing law of the agreement tather that the
laws of the State of Texas. Note that they have already proposed New York as the seat of
atbitration for disputes (see clause 16 a.) and propose that the courts of New Yotk have

jurisdiction for legal proceedings (see clause 16. d). O
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Attention: Mr. Lionel Reid
July 22, 2008

Clause 16 — Jurisdiction/Dispute Resolution

21.

I am not au fait with US law and therefore suggest that American be asked to clatify on what
basis the Secretary of State of the State of New Yok could be a process agent for JamVac, a
Jamaican company. Note parag:aph e. speaks to each party designating the Secretary of
State and CT Cortporation as their process agents. The appointment of CT Corporation, a
company that provides among other things process server services for other entities, has

cost implications for JamVac. CT Forporation’s terms of engagement as process agent for
JamVac should be ascertained, if no

t done already, before JamVac agree to this clause.

CONFIDENTIAT

I suggest the deletion of the term “grossly” in paragraphs a. and b. of this clause. Both
parties should be required to indernni

nnify the other for loss incurred as a result of any of its
acts of negligence, errors and omissi

sions, and not just the grossly negligent acts, etrots and
omissions. Gross negligence requires a higher standard of proof on the part of the party
who has suffered the loss, but does not necessarily result in a loss greater than that suffered
as a result of an act of ordinary neghgence of the other party.

Clause 19 — Indemunification

22,

I have been advised however that airlines may not be able to obtain insurance coverage for
ordinary negligence and therefore American may use this as a basis to reject my suggestion.
If this is in fact the case, then I t]vould not strongly pursue amendment of this clause. I

would point out however that JamVac would have to bear the risk and cost of claims from
third parties for American’s ordina

ty negligence, without a right to be indemnified for these
costs.
Clause 20 - Waiver of Conseguennal Damages
23. I would suggest that special damages not be excluded. Under our laws, special damages
speaks to loss or costs suffered|by a person which results directly from the action or
_ omission of another person. The parties should be permitted to claim compensation for this
- type of loss from the other party.
a0
b AR
23 :Clause 21 - Insurance @@NFE g ?E‘[\] ZA kg‘
S ok
v ]
7 & 24, The words “insured Section 19 a. of this Agreement” in sub-clause (1) of paragraph a. of all
g three agreements, should be replaced with “insured against risks outlined in Section 19
Y O ; s
w g a. of this Agreement”.
0
>
25.  JamVac should ascertain whether the nature of the dsks contemplated in clause 19 b. and the
nature of JamVac’s obligations under the contract justify the requirement for the type and
leve] of insurance required in clause 21 b.
Clause 22 — Assignment
26.

Reference is made to delegation of obligations as opposed to assignment by Amerdecan. It
should be clarified whether American will continue to be substantively responsible for the

%
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American related obligations under the agreement, in the event of 2 delegation. If so, this
should be stated.

Clause 26 - Notices

27.  Please advise whether the address for notices to JamVac should also reflect the company’s
Jamaican address.

Schedle 1 CONFIDENTIAL

28.  Patagraph1: Note that in patagraphs la. and b. American can solely determine the
percentage of the Flight Charge covered by fuel cost. 1t should be ascertained whether this
percentage varies from flight to flight. If not then the percentage should be ascertained,
fixed and specified in this schedule. This ensures certainty in the formula to be applied in
determining the new Flight Charge where there is a fluctuation in the price of fuel. If the
percentage varies, it may be prudent for the parties to agree and fix 2 band of that varation
so that on any occasion JamVac is not surprised with an unusually high multiplier for
determining a new Flight Charge, caused by a decision of American to attribute a very high
percentage of the Flight Charge covering fuel costs.

29.  Itwould be helpful if an illustration of the application of the formula is included so that it is
clear to all parties how the adjustment in flight charge is determined, Note that an example
was used to illustrate the determination of the portion of the flight revenue to be applied to
the revenue earned under the agreement in the Miami agreement (see clause 5 b. of the
Miami agreement). This type of illustration should also be used to ex]‘:l;_flei];m the fight chagg_ej[‘_g_ \ E

adjustment formula in Schedule 2 of all three agreements. : WAL A

30. Paragraph 2.  As drafted, the Fuel Adjustment Pedod, and therefore the application of
special formulas to determine the Flight Charge, is so defined that the formula applied in 2
fuel price increase (paragraph 1 a.) or that in a fuel price decrease (patagraph 1 b.) continues
untl the price respectively falls or increases to trigger the other formula. I think that it is
tidier for the Fuel Adjustment Period and application of 2 formula to end when the fuel
price readjusts to a price in the vicinity of the Initial Average Fuel Price (Le. less than
US$3.12 to more than US$2.72). I therefore propose the following description of the Fuel
Adjustment Period and replacement of the last sentence of this paragraph as follows:

For the avoidance of doubt, each Fuel Adjustment Period, (a) for putposes of
application of the formula set out in paragraph 1 a. above, shall begin on the date
that the Avetage Fuel Price increases to US$3.12 or above and ends when it decteases
below US$3.12, and (b) for putposes of application of the formula set out in
paragraph 1 b. above, shall begin on the date that the Average Fuel Price decteases
to US$2.72 or below and ends when it increases above US$2.72.

22
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ATOINCY WENCrHlS Lunatuery

Exhibit A —~ form of letter of credit

31. The letter of credit should further re

quire that the unpaid invoice from American to JamVac

accompany any request or drawing of funds from the bank. This can pethaps be addressed

in the second paragraph of the form

Exhibit B

of letter of credit.

NFIDENTIAT.

32. I would suggest that the words “or any other agreement between American and Jamaica
Vacations Limited” at the end of the draft letter, be deleted. The Letter of Credit, unless
otherwise agreed by the parties bad the financial institution, relates to the payment
obligations of JamVac under the a[.greement only and therefore payment in respect of a
default under that agreement, and 0o other, should be claimed from the letter of credit.

Yours faithfully,

Chenée Riley (Miss)
Assistant Attorney General

Copy: Senator the Honourable Dorothy Lightbourne, Attorney General and Minister of Justice

CONFIDENTIAL
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T assent,

GONF]DENTI’AL W,/%M&A/

Govemor-General

ﬂ%mmw

AN ACT to Provide for a Tourism Enhancement Fee to be paid
by incoming airline and cruise ship passengers where the
joumey origimates outside the Island and for matters incidental
thereto or connected therewith.

(2T o o Becombossed '
BEIT ENACTED by The Queen’s Most Excelient Majesty, by and

with the advice and consent of the Senate and House of
Representatives of Jamaica, ard by the authority of the same, as

follows:—
1. This Act may be cited as tfie Tourism Enhancement Act, 2004. Short title.
2. In this Act— ' Interpretation,

“aircraft” means commercial or private aircraft;

“authorized officer” means an officer authorized by the Minister I
to carry out a fimction under section 6(1)(b);

“Board” meaps the Board of Management of the Fund, y
established under section 11; Co




2 o. -] The Tourism Enhancément Act, 2004

“carrier]’ means—

(2) any person (Whether incorporated or not) transporting
passengers by ship or aircraft on any voyage or flight
. to or from Jamaica;

the master or other person in command or control of
_the transporting ship or aircrafi;

%
E

paragraph (a); and

) |
: CONF (cf the agent in Jamaica of any person referred to n

(d) 1if the person referred to in paragraph (a) or the agent
- | " referred to in paragraph (c} is a corpdration, every
" director and rhanager of that corporation,
“Rund’} means the Tourism Entiancerfient Fund established under
section 9; a

“ship” mmeans a stearnship or any other ship, boat, lighter or other
craft of any description used for transpoit by water;

“tourislm enhancement fee” means the fee imposed by section 4;
and

“traveller” means a person who travels to Jamaica and proposes
t0 return, by sea or by air, to any place outside Jamaica.

Pgmcmal 3. The principal objects of this Act are to—
gbjects of
e e AGh_ __.(a)__]]fﬂplement projects.and programimes which impact on the.

growth.and development of the tourism sector;

(b) encourage better management of environmental resources
in Jarpaica;

(c) enhance the overall tourist experience in Jamaica; and

(d) provide for the sustainable development of the tounism

sector.
Tourism 4.—(1) Subject to the provisions of this Act, there shall be paid by
po 2nCEmEnt each traveller a tourism enhancement fee of—

(a) US$1O or the Jamaican dollar equivalent, in respect of travel
by air;
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AR SERVICE AGREEMENT

This Air Service Agreement (this "Agreement”) is made and entered info as of
November 2, 2008, (the “Effective Date”) by and between American Ajrlines Inc., a
Delaware corporation with its principal offices at P. O. Box 619616, Dallas/Fort Worth
International Airport, Texas 75261-9616 (“Amen‘can?, and Jamaica Vacations Limited,

with principal offices located at 4956—S W72 Avenue;, Miamf Fl% ida ‘3355
(“Guarantor’). s ¥nuoLond %60(_&\/?\-
KingsTon 5 SHMAICK

This Agreement shall commence upon the Effective Date and, unless sooner terminated
in the manner provided for herein, shall remain in full force and effect until
December 18, 2009 (the “Term”).

2. Air Service.

American shall provide regularly scheduled passenger air service between Miami
International Airport ("MIA™) and Sangster International Airport, Montego Bay, Jamaica
(*MBJ") in both directions (the “Air Service®, and each round trip flight performed by
American under the Air Service, an "Air Service Flight), effective November 2, 2008
through November 18, 2009 (the "Air Service Period™) in accordance with the schedule
attached hereto as Schedule 2.

American agrees to schedule an aircraft fo perform the Air Service. American reserves
the right to make all operafional decisions regarding the Air Service, including, but not
limited to, aircraft type and configuration, timing of arival/departure, frequency of
service, and continued operation of the Air Service.

3, Minimum Revenue Requirement.
a. The “Flight Charge” for each Air Service Flight shall be specified in Schadule 2.

b. The “Per Revenue Passenger Charge” for each Air Service Flight shall be
specified in Schedule 2,

¢. The “Settiement Period” shall be the Air Service Period.

d. The "Minimum Revenue Requirement’ shall mean the Flight Charge as set forth
in Schedule 2 for each Air Service Flight multipiied by the actual number of Air
Service Flights operated by American during each Settlement Period, plus the
Per Revenue Passenger Charge as set forth in Schedule 2 for each round-trip
revenue Air Service Passenger who actually fravels during the Settiement
Period.

e. American and Guarantor ag}ae that the Total Revenue (as defined in Section 4.e
below) for each Setflement Period must @I&ﬂ or exceed the Minimum Revenue

Requirement. 4 NT
4. Revenue Calculation, Nﬁj ’ E EAE}

a. American and Guarantor agree that notwithstanding, and in addition to, the
provisions of Section 10.a hereof, in the event of certain changes in the average
price per gallon that American pays for jet fuel American will adjust the amount

1. Tem.

71312008 1 CONFIDENTIAL
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5. Revenue Reconciliation.

payable as provided in Schedule 1 hereto.

. For purposes of this Agreement, "Segment On-Board Revenue, Excess Baggage

Fees and Cargo Revenue” far each Air Service Flight shall be the total amount
paid by passengers in connection with the applicable Air Service Flight, less
applicable taxes, and shall be rate-prorated by segment. A rate-prorate is used
to divide total On-Board Revenue, Excess Baggage Fees and Cargo Revenue
paid per Alr Service Flight among the actual number of segments flown by an Alr
Service passenger according fo the ratio of each segment's local fare to the sum
of all the local fares applicable to the passenger's actual itinerary.

. For purposes of this Agreement, "Net Revenue” for each Air Service Flight shall

be established by deducting a percentage as set forth in the respective Schedule
(each a "Deduction”) from the Segment On-Board Revenue, Excess Baggage
Fees and Cargo Revenue for such Air Service Flight. American and Guarantor
agree that a Deduction is an agreed upon amount that reflects all cost
attributable to credit card fees, commissions and overrides, and that there shall
be no other deductions with respect to such fees, commissions and overrides in
connection with the calculation of Net Revenue or Total Revenue as defined in
Section 4.e.

. For purposes of this Agreement, “Co-Op Revenue" shall be the marketing

component of revenue received from third parties related to the purchase of
AAdvantage® miles. :

. For purposes of this Agreement, “Total Revenue” shall be the sum of the Net

Revenues, including Co-Op Revenue, for all of the Air Service Flights operated
by American during the Settlement Period.

. American's Marketing Information Reporting System (“MIRS") shall be the scle

source of information for calculaing Segment On-Board Revenue, Excess
Baggage Fees, Cargo Revenue, Net Revenue, Co-op Revenue, and Total
Revenue. Notwithstanding the foregoing, Guarantor shall have the right, upon
providing at least five (5) business days prior written notice to American, to
conduct, at Guarantor’s scle expense, an audit, within thirty (30) days, following
the close of the Settlement Period. Such audit may examine the information and
documents used to calculate Segment On-Board Revenue, Excess Baggage
Fees, Carge Revenue, Net Revenue, Co-op Revenue, and Total Revenue
received by American for Air Service Flights associated with this Agreement.
Any such audit must be reasonable in all respects, and must be perfarmed during
regular husiness hours and without affectinNmerican’s regular business

operations, '[P )ENT EAL

a. American will reconcile the Total Revenue during each Setflement Period against

the Minimum Revenue Requirement for such Settlement Period ne later than the
last business day of the calendar month following the end of the Settlement
Period.

9+

a5

71312008 2 CONFIDENTIA
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b. Onboard revenue will be calculated as follows:

Divide the total number of AA nonstop seats in the MIA-MBJ market by the
number of seats on the revenue guaranteed fiight. This determines the
percentage of the revenue that will be applied fo the minimum revenue flight. An
example follows:

Example:
480 - Total AA nonstopiseats
148 - Seats on revenuelguaranteed flight
30.8% - Percentage of seats

The above example reflacts that the minirnum revenue flight would receive
30.8% of the revenue on all AA nonstop flights between MIA-MBJ.

c. If the Total Revenue is more than the Minimum Revenue Requirement for such
Settlement Period, a "Revenue Excess” shall be deemed to have occurred in the
amount of the actual dﬁference between the Total Revenue and the Minimum
Revenue Requirement. In such event, American wili retain the Revenue Excess,
In any event, such Revenue Excess may not be applied to meet the Minimum
Revenue Requirement of the following Settlement Pericd,

d. If the Total Revenue is Iess than the Minimum Revenue Requirement for such
Settlement Period, a “Revenue Shortfall” shall be deemed to have occurred in
the amount of the actual difference between the Total Revenue and the Minimum
Revenue Requirement, n such event, American will invoice Guarantor for the
Revenue Shorifall.

6. (Reserved).

American shall provide an invoica| to Guarantor no later than the last business day of
the calendar month following the end of the Settlement Period, expiration or termination
of the Agreement. Such invoice shall include the Revenue Shortfall incurred during
such Settlement Period, if any. Guarantor shall pay such invoice to American within a
reasonable time frame not to exceed fifteen (15) business days after receipt of such
invoice, All payments hereunder shall be made no later than their respective due dates
by wire transfer pursuant to wiring]instructions given by American or by other means of
payment agreed in writing by American. Guarantor agrees to pay interest on any
overdue payment (including without limitation any Revenue Shortfall) from the date such
payment is due hereunder until the date such payment is received by American at the
lesser of the following; (i) the hlgﬁest rate permitted by applicable law or (i) an annual
rate of 12%.

o Q()sz ENTIAL

9, Guarantee.

. In consideration of the Air Service provided by American, on or before
November 2, 2008, Guaraptor shall establish a letter of cred1t issued by a
financial institution acceptable to American and in the form of Exhibit A attached

hereto, in the amount of US$1,500,000 (the "Lefter of Credit"),
CONFIDENT@
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b. The Letter of Credit will be irevocable and will provide that American may draw

o

d.

upon ail or any part thereof at any time upon presentation to the issuing financial
institution of a letter, in the form of Exhibit B attached hereto, signed by an
authorized vice-president of American stating that American is entitled to draw
upon the Letter of Credit for past due amounts owed under this Agreement.

American shall have the right to draw upon the Letter of Credit to recover any
past due amounts that Guarantor owes to American under this Agreement,

Upen termination or expiration of this Agreement and upon payment to American
of all amounts owed to American under this Agreement, American agrees to give
notice to the issuing financial institution authorlzing it to release and cancel the
Letter of Credit and, upon the financial institution's written request, American
agrees {o retum the Letter of Credit to the financial institution.

10. Termination and Default,

This Agreement may be terminated by the party specified below (after having given any
applicable notice specified below) upon the happening of any of the foliowing events:

&,

By American, if {i) American is unable to obtain the governmental or other
approvals necessary te commence the Air Service or if American determines in
its sole discrefion that the operating facilities at MBJ are inadequate for American
to commenca service at MBJ; (i) Guarantor fails to make any payment when due
and does not make such payment within five (5) days after written notice or
demand thereof; or (i) any of the following events oceur: (A) a forced or
voluntary grounding of one or more of American's aircraft fypes or (B) a greater
than 35% increase in the average price per gatlon that American pays for jet fuel

as compared to the average price per gallon that American paid as of the
Effective Date,

By either party, if the other party is in breach or default under any provislon of
this Agreement and such other party does not cure such breach or default within
five (5) days after the non-breaching or non-defaulting party gives written notice
to the other party specifying the breach or default.

By either party, with or without cause or penalty upon not less than one hundred
twenty (120) days prior written notice to the other party. The efiective date of
termination shall be as stated in such written notice of termination but not earlier
than one hundred twenty (120) days following such written notice.

11.Remedies Upon Termination,

g,

A termination pursuant to Section 10.a or 10.b shall not limit the non-breaching or

non-defaulting party’s right to pursue or enforce any of its rights under this
Agreement or otherwise.

Any termination or expiration of this Agreement shall not affect Guarantor's
obligation to pay American all amounts owing to American as of the effective
date of such expiration or termination.

In the event of any termination or expiration of this Agreement for any reason,
Guarantor shall pay all amounts owed to Amerlcan as of the effective date of

71312008 C@NE}{BEN?M{) CONFIDENTIAL
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expiration or termination, in| accordance with the pravisions of this Agreement,
within three (3} business days after receipt of an invoice from American.

12. Confidential Information.

a. Each party agrees to hold iin strict confidence ali confidential and proprietary
information, either designated by the party disclosing such information as such or
under reasonable circumstances to be considered as such, whether in written,
oral or other form, which it réceived from the other party prior to, or in the course
of, this Agreement (collectiv‘ely, “Confidential Information”. Each party further
agrees to use the Confidential Information solely to perform or to exercise its
rights under this Agreement, land at a minimum to take all measures necessary to
protect against the disclosure or use of the Confidential Information as it takes to
protect its own proprietary or confidential information {but in any case no less
than reasonable measures), | Confidential Information includes, without limitation,

() the terms of this Agreement, and (i) flight and accommodations booking
information related to the AiriService.

b. Each party agrees that it will not disclose any Confidential Information to any
third party without the prior jwritten consent of the other party, (i) except when
required fo do so by law or, by a court of competent jurisdiction; (ji) except to
attorneys, accountants or l‘ending institutions of either party, which will be
informed of and will be fequired to maintain the confidentiality of such
information; or (i} unless !such provisions are publicly known through no
disclosure that is prohibited hereunder.

13. Promotional Materials.

Guarantor shall submit to American Alrlines for review and approval,_prior to publication
or us€, & portion of any and ail artwork, scripts, copy, advertising, promotional
materials, direct mail, press releases, newsletters or other communications or any other
publicity published or distributed by‘r Guarantor (or at its direction or authorization) that
specifically references this Agreemjent, the Air Service, American or any of American’'s
Affiliates, or uses any trademark, service mark, logo or trade name of American or any
of its Affiliates (“American Marks") (collectively, the "Promotional Materials™). All such
Promotional Materials shall follow|at a minimum the Corporate Graphics Standards
available on httpi/www.aadams.com. American shalt have the right, at its sole

. discretion, to modify the graphics }standards and disclaimers from time to time. All

promotional or informational material distributed or electronically transmitted by
Guarantor using the American Marks will require the tag line listing the marks and
stating “are registered trademarksi of American Airfines, Inc." American agrees to
respond to Guarantor within five (5) business days after receipt of the Promotional
Materials with written approval or written request for changes, Guarantor further agrees
that no changes will be made to any of the Promotional Materials after approval by
American unless such changes are first approved by American in wiiting. For the
purpose of this Agreement, “Affiliate” shall mean, with respect to either party, any
person directly or indirectly controlling, controlled by, or under common control with,

e CONFIDENTIAL -
Z

7/3/2008 5 CONFIDENTI




—_—

[

(TRASTOR-GENERAL

\

[-‘ OG)R

= CONFIDENTIAL

KiNGsTON 5, JAMAICA, WL

14.Fares,

American agrees to establish and modify, as needed, the air fares for the Air Service
and agrees to provide yield and inventory management services with respect thereto,
Guarantor acknowledges that American has agreed to establish and modify these air
fares and to provide yield and inventory management services as an accommodation to
Guarantor and that American hereby disclaims all liability for, and Guarantor hereby
waives all claims against American which may arise out of or in connection with, the
establishment or modification of such alr fares or the yield and revenue management
services provided hereunder. American agrees to advise Guarantor regarding pricing
for such air fares; provided, however, that American shall at afl times have the

unconditional right in its sole discretion to determine air fares during the Air Service
Period,

15.Governing Law.

This Agreement shall be construed in accordance with, and shal! be governed by, the
taws of the State of Texas without regard to any conflict of law rules.

16. Jurisdiction/Dispute Resolution,

a Any controversy, dispute, difference, disagreement or claim between the parties
arising under or relating to this Agreement, Including any question concerning the
validity, termination, interpretation, performance, operation, enforcement or
breach of this Agreement (each, a “Dispute”) shall be finally setled under the
Rutes of Arbitration of the International Chamber of Commerce {the “Rules”) by a
panel of arbitrators appointed in accordance with such Rules. Each of Guarantor
and American irrevocably submits to the exclusive jurisdiction of such arbitration
and expressly and irrevocably walves its right to bring suit against the other party
in any court of law except for the limited purposes of enforcing an arbitral award
a%g/q‘ned in respect of a Dispute, or for obtaining any injunctive, temporary or

ntative order or similar order available to it under the laws of any jurisdiction

ﬁ&wmg authority over either parly, this Agreement or the fransactions
“\, contemplated hereunder, for a breach or threatened breach by the other party to

\, this Agreement which threatens irreparable damage. Each parly, to the fuilest
)\

extent it may effectively do so under substantive governing law applicable o this
Agreement, irrevocably waives and agrees not to assert, by way of motion, as a
defense or otherwise, any claim that it is not subject to arbitration. The arbitration
panel shall consist of three (3) arbitrators who are knowledgeable about the
fegal, marketing, and other business aspects of the airline industry, and fiuent in
the English language. The arbifration may be conducted by only one (1)
arbitrator if Guarantor and American agree in advance of the arbitration on a
mutually acceptable individual, The arbitration proceedings shall take place in
New York, New York, USA, and shall be conducted in the English language.

b. If there is a Dispute submitted to arbitration and no arbitral award has been
issued In connection therewith, any subsequent additional Disputes referred for

arbitration (Including counterclaims between the parties) will be consolidated in
the same arbitration proceeding.

<
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ot exceed ninety (90) days commencing on the date

the last arbitrator accepts his or her appointment. If the arbitral award is not

issued within this time, the

renewed for another ninety
additional Dispute is added

n the arbitration proceeding will be automatically

(80) days; provided, however, in the event any
to the proceeding in accordance with Section 18

hereof during the renewal period, the proceeding will automatically be extended
for an additional period not to exceed ninety (90) days from the date such
additional Dispute is added to the original proceeding. Evidence may not be
taken in the arbitral proceeding except in the presence of both parties, and all

witnesses, if any, may be
arbitrator(s) must be issued
be final and conclusive when

questioned by both parties, The decision of the
n writing with explanation of its reasoning, and will
issued,

d. Each party irrevocably submits to the nonexclusive jurisdiction of the United

al

w

States District Court for the Southern District of New York and of any State Court
sitting in New York, for purpo’ses of enforcing any arbitral award or for other legal
proceedings arising out of this Agreement or any transactions contemplated in
this Agreement, Each party, to the fullest extent it may effectively do so under
substantive governing law applicable to this Agreement, also irrevocably waives
and agrees not to assert, by Way of motion, as a defense or otherwise, any claim
that it is not subject to the jurisdiction of any such court and any objection that it
may have as to venue or ipconvenient forum in respect of claims or actions
brought in such court and any right of application or appeal to any court (in the
U.S. orin any other jurisdictipn) in connection with any question of law arising in

the course of arbifration proceedings or out of any decision or award by the
arbifrators.
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— e Each party imevocably designates, appoints, authorizes and empowers as Its
= agent for service of process the Secretary of State of the State of New York or
<«  C.T. Corporation System at jits offices presently located at 111 Eighth Avenue,
New York, NY 10011, to re:;:eive and acknowledge on behalf of such parly any
process, notices, or other documents that may be served in any suit, action, or
proceeding of the nature referred to in this Section 16 in any State or Federal
court sitling in New York: Each party has empowered the Secretary of State of

Jaa

4"}

z the State of New York or QT Corporation Systern as its agent for ser_vice of
5 process by the granting of power of attorney, Such designation and appointment
g will continue unless and until notice is given. Nothing in this Section 18. affects
3 the right of any party to serve process in any manner permitted by law, or limits

any right that any party mayjhave to bring proceedings against the other party in
the courts of any jurisdiction {(except as limited in Section 16 hereof} or to enforce
in any lawful manner a judgment obtained in one jurisdiction in any other

iLfisdiction. NP e T
17. Forjeuigz g::\?enreiqn Immunity. CGNE %j}EI\Jl I{AL

Guarantor and American each acknowledge that the transactions contemplated in this
Agreement involve commercial actjvity carried on in the United States of America. To
the extent that either party or any of its property is or becomes entitied at any time to
any immunity on the grounds of sovereignty or otherwise, including under the Foreig

n
@
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Sovereign Immunities Act of 1976 of the United States of America (as amended,
modified or supplemented from time to time) or any successor statute thereto, from any
legal action, suit, arbitration proceeding or other proceeding, from set-off or
counterciaim, from the jurisdiction of any court of competent jurisdiction, from service of
process, from attachment prior to judgment or after judgment, from attachment in aid of
execution or levy or execution resulting from a decree or judgment, from judgment or
from jurisdiction, or such party’s liability is limited pursuant thereto that party for itself
and its property does hereby irrevocably and unconditionally waive all rights to, and
agrees not to plead or claim any such immunity with respect to its obligations, liabilities
or any other matter arising out of or in connection with this Agreement or its subject
matter, The foregoing waiver and agreement is not subject to withdrawal in any
jurisdiction.

18.Force Majsure.

Except as otherwise expressly provided in this Agreement, neither party shall be liable
for performance hereunder to the extent such performance is prevented or delayed as a
result of acts of God, severe weather, natural disaster, earthquake, fire, war, military
action, terrorist action, labor disputes, or any court order or action of any governmental,
administrative or judicial entity or by any other reason or circumstance, similar or
dissimilar, beyond the reasonable controf of such parly; provided, however, such party
shall (a) provide the other party with prompt written notice thereof, (b) use its best
reasonable efforts to avoid or remove such causes of non-performance, and (c)
continue performance to the extent such causes are removed or avoided.

19. Indemnification.

a. American agrees to indemnify, defend and hold harmless Guarantor and its
officers, directars, employees, agents and affiliates (the “Guarantor Indemnified
Parties”) from and against any and all third party liabilities, damages, losses,
ciaims, suits, liens, demands, actions, causes of action, judgments, fines,
penalties and expenses (including without limitation reasonable attorneys' fees)
of any nature whatsoever (collectively, "Claims”) arising out of or in connection
with, or related to (i) the willful misconduct or grossly negligent acts, errors or
omissions of American, its subcontractors, its affiliates or any person directly or
indirectly employed by American, or any of them, while engaged in any activity
assoclated with or related to American’s performance under this Agreement; (if)
American’s products or services supplied or performed in connection with this

Lobt S

163

ﬁg:gzrnr;:g: or otherwise; and (iii) American's br@Uﬂ fhmﬁiq@?m

b. Guarantor agrees to indemnify, defend and hold harmless American and its
officers, directors, employees, agents and affiliates (the “American Indemnified
Parties”) from and against any and all Claims arising ouf of or in connection with,
or related to (i) the willful misconduct or grossly negligent acts, errors of
amissions of Guarantor, its subcontractors, its affiliates or any persen directly or
indirectly employed by Guarantor, or any of them, while engaged in any activity
associated with or related to Guarantor's performance under this Agreement; and
(i) Guarantor's breach of its obligations under this Agreement,

71312008 8 CONFIDENTIAL
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C. The rights and obligations of the parties under this Section 19 shall survive any
termination or expiration of this Agreement.

20. Waiver of Consequentjal Damages.

Except with respect to each party’s\lndemniﬁcation obligations hereunder, neither party
shall be liable to the other for any special, incidental or consequential damages arising
out of this Agreement, even if such party had been advised of the possibllity of such
damages.

21.Insurance,

a. American. At all times during the term of this Agreement, American shall carry
and maintain, at its sole dost and expense, airline liability insurance with
aggregate limits of at least $50,000,000 USD for personal injury (including
without limitation bodily injury and death) and property damage. If so requested
by Guarantor, American willl furnish Guarantor within thirty (30) days of such
request an insurance certificate which: (i) indicates that the insurer has accepted
and insured Section 19.aiof this Agreement; (i)} includes the insurers
commitment to give Guarantor not less than 30 days prior written notice in the
event of cancellation or material adverse change in coverage; (jii) indicates that
such insurance shall not be irivalidated by any action or inaction of American and
shall insure Guarantor regardless of any breach or violation of any warranty,
declaration, or condition contained in such policies by American: (iv) shall waive
any right of subrogation, set-off, or counterclaim against Guarantor; {v) shall
name the Guarantor Indemnified Parties hereunder as additional insureds; and
{vi) indicates that such coverage is primary without right of contribution from any
insurance carried by Guarantor... . . A

b. Guaranior. At all times during the term of this Agreement, Guarantor shall carry
and maintain, at its sole cost and &xpense, commercial general liability insurance
with aggregate limits of at {est $25,000,000 USD for personal injury (including
without fimitation bodily injury: and death) and property damage. If so requested
by American, Guarantor will{ furnish American within thirty (30) days of such
request an insurance certificate which: (i} indicates that the insurer has accepted
and insured Section 19.b of this Agreement; (i} includes the insurer's
commitment to give American not less than 30 days prior written notice in the
event of cancellation or material adverse change in coverage; (jii) indicates that

Wb
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o 3 i I such insurance shall not be nvalidated by any action or inaction of Guarantor
%24 e and shall insure American regardless of any breach or violation of any warranty,
N R ) . " : . . . .
za 587 declaration, or condition contained in such policies by Guarantor; (iv} shall waive
§3 g% oW any right of subrogation, set-off, or counterclaim against American; (v) shall
oot g0 Q3 name the American Indemnified Parties hereunder as additional insured; and (vi)
Elet s indicates that such coverage is primary without right of contribution from any
TR R, insurance carried by American{.
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22.Assignment,

Neither party may assign this Agreement or any interest herein without obtaining the
prior written consent of the other parly, except that American may assign or delegate
this Agreement and the rights and obligations created hereunder to any wholly owned
subsidiary of AMR Corporation without the consent of Guarantor.

23.Waivers and Modifications,

This Agreement embodies the entire agreement and understanding of the parties and,
as of its effective date, terminates and supersedes all prior or contemporaneous
agreements and understandings, whether written or oral, bétween the partles covering
the subject matter hereof. The provisions of this Agreement shall govern all services to
be provided hereunder by the parties, and no addition, amendment, waiver, or
modification of (or execution of any document contrary to) these provisions shall be

effective unless signed jointly by a duly authorized representative of both American and
Guarantor,

é4. Severability,

In the event that any one or more of the provisions of this Agresment shall be
determined to be invalid, ' unenforceable or iflegal, such invalidity, illegality or
uneniorceability shall not affect any other provisions of this Agreement, and this
Agreement shall be construed as if such invalid, illegal and unenforceable provision had

never been contained herein with the remainder of this Agreement being enforced to the
fullest extent possible.

25.Relationship of the Parties.

For the purposes of this Agreement each of the parties is an independent contractor,
and neither party shall be deesmed to be the agent, partner, employee or joint venturer
of the other party.

26. Notices.

Any notice required to be given by either party to the other pursuant to this Agreement
shall be in writing and shall be deemed to have been propeily given if delivered in
person, transmitted by facsimile, sent by overnight delivery or sent by registered or
certified mail, return receipt requested, addressed to the other party at the following

address, and shall be deemed to have been given on the day so delivered, transmitted
or mailed:

To American; C@N k E@ENT M

American Airfines, Inc.,

Altn: Walter J. Aue, Vice President, Capacity Planning
4333 Amon Carter Boulevard, MD 5535

Fort Worth, Texas 76155

Fax No.: {817) 931-6670

1 THE CO ’ .
OFFICESf FLooa, PIDJ BuiLbing

{6 OxronD RoAD
P.0. Box 540 ,
KiNGSTON 3. JAMAICA, Wit
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To Guarantor:
Jamaica Vacations Limited
Atin: John Lynch, Chairman
4956-8W-T2 Avenue—== (9 Y ¥n U{g-p@ﬂ@ E)oo\e,\j.m@
LingsTon, § JaAmACH
S - Ah-1330

Either party will have the right to change their representative and address for notice to

any other location by giving at least: five (5) business days’ prior written notice to the
other party in the manner set forth above.

27. Headings/Construction,

Migrmi; Fi3395%
Fax No.: (305) 6665332~

The headings containad herein are for convenience of reference and are not intended to
define or limit the scope of any provision of this Agreement.

28. Successors and Assigns.

This Agreement shall be binding upon and inure to the benefit of the parties, their
successors and permitted assigns and there is no intent to benefit any third parties,

29. Further Assurances. .

Each of the parties shall do and perform, at such party’s expense, such further acts and
execute and deliver such further instruments and documents as may be reguired by
applicable law or as may be reasonably requested by the other party to effectuate the
purposes of this Agreement. )

30. Exhibits & Schedules.

’Tﬁe*ExhibitS'and-Schedu!es—-to-this-Agreement-are-incomorated_inig1h'ts Agreement and
form a part hereof for all intents and purposes.

31. No Waiver,

No waiver of a breach of any provision of this Agreement by either party shall constitute
a waiver of any subsequent breach of the same or any other provision hereof, and no
waiver shall be effective uniess made in writing and signed by a duly authorized
representative of the waiving party. Except as expressly set forth herein, no delay or
omission to exercise any right or power accruing upon any default shall impair any such
right or power or be construed to be a waiver thereof, but any such right and power may
o be exercised from time to time and as often as may be deemed expedient.

< : 32. No Remedy Exclusive.

0
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Except as expressly set forth herein, no remedy herein conferred upon or reserved to a
party herein is intended to be exctlusive of any other available remedy or remedies, but
each and every such remedy shall be cumulative and in addition to every other remedy
given under this Agreement or now or hereafter existing at law, in equity or by sf.atute.
In order to entitle a party to exerc‘lse any remedy reserved to itin this Agreement, it shall

not l:?e gecessary to give any not!ce other than such notice as may be herein expressly
required. /
CONFIDENTIAL
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33.Expenses.

Each party to this Agreement agrees to be responsible for its own costs, expenses and
charges (including, without limitation, legal fees, advisory fees and accounting fees) in
connection with the preparation of this Agreement and the transactions contemplated

hereunder,
34. Counterparts.

This Agreement may be executed (by fax or otherwise) in counterparts, each of which
shall be deemed an original, and which together shail constitute one instrument.

IN WITNESS WHEREOF, the parties have caused this Agreement to be signed by their
duly authorized representatives as of the date first above written,

Jamaica Vacalions Lami

By:
Name:
Title:
Drate:

American Airlines, Inc.

By: [,{} @QZ{@

Name: Walter J. Aug

G« -Q-LF,
J

Title:  Vice President, Capacily Planning

Date: S; -0 6;

GONF

DENTIAL

OFFICE OF THE CONTRA ~TOR-GEMNERAL
Ist FLoor, PID BuiLoing
16 OxFora Roan
) P.O. Box 540
KiNesTon 5. Jenatca, W
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SCHEDULE 1
TO AIR SERVICE AGREEMENT
BETWEEN AMERICAN AIRLINES, INC. AND
GUARANTOR
FUEL ADJUSTMENTS

1. If the average price per galion that American pays for jet fuel (‘Average Fuel Price”)
changes as compared to an average price per gallon of US$2.92 (“Initial Average
Fuel Price”), the Flight Charge for Air Service Flights during any period such

changes are in effect (“Fuel Adjustment Period") shall be adjusted as follows {each a
“Fuel Adjustment™:

a.

If the Average Fuel Price mcreases to US$3.12 or ahove at any time during the
Term, the Flight Charge for lsach Air Service Flight during the respective Fuel
Adjustment Period shall be increased by an amount equal to the product of the
difference between the Average Fuel Price in effect at the time of such Air
Service Flight and the Initial @werage Fuel Price and the percentage of the Flight
Charge covered by fuel cost as determined by American in its sole discretion.

If the Average Fuel Price decreases to US$2.72 or below at any fime during the
Term, the Flight Charge for (each Air Service Flight during the respective Fuel
Adjustment Period shall be decreased by an amount equal to the product of the
difference between the Average Fuel Price in effect at the time of such Air
Service Flight and the Initial Average Fuel Price and the percentage of the Flight

~ Charge covered by fuel cost as determined by American in its sole discretion.

2. All Fuel Adjustments will be lncluded in the invoice for the respective Settlement
Period or the final report, as apphcable as provided in Section 7 of the Agreement.
For the avoidance of doubt, each Fuel Adjustment Period shall begin with the date
the Average Fuel Price increases to US$3,12 or above or decreases to US$2.72 or
below, respectlvely, and ends on the date the Average Fuel Price decreases below
US$2.72 or increases above US$3, 12, respectively.
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SCHEDULE 2
TO AIR SERVICE AGREEMENT
BETWEEN AMERICAN AIRLINES, INC. AND
GUARANTOR
AIR SERVICE FROM MIA TO MONTEGO BAY, JAMAICA

PROPOSED FLIGHT SCHEDULE

November 2, 2008 — November 18, 2009

Origin Destination Days of Operation Flight Times*
MiA MBJ Dalily 0940-1110
MBJ MIA Daily 1215-1350

Equipment: Boeing 737** CON .I:“ EN TIAL

Present Configuration; 148 seats™

Round Trip Flight Charge; Twenty-Four Thousand Three Hundred Sixty Eight Dollars
($24,368) per Air Service Flight.

Round Trip Per Revenue Passenger Charge: Thirty-Four Dollars and Thirty-Four Cents
{$34.34) per round trip revenue passenger carried on the Air Service Flights.

Deduction: 3.2% per Air Service Flight,

*Exact operating times are subject to change from time to time by American at its sole

discretion,
**Subject to Section 2,
OFF =
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TO AIR
BETWEEN AM
AIR SERVICE FROM

PROPO

January 3

Origin
ORD

Destinati
MBJ

MBJ ORD

Equipment. Boeing 737+

Present Configuration: 148 seats™

SCHEDULE 2

SERVICE AGREEMENT

ERICAN AIRLINES, INC. AND
GUARANTOR

ORD TO MONTEGO BAY, JAMAICA

SED FLIGHT SCHEDULE

1, 2009 - January 30, 2010

on Flight Times*

0830-1330

Days of Operation
Sunday, Monday, Thursday,
Friday, Saturday
Sunday, Monday, Thursday, .
Friday, Saturday

1440-1750

Round Trip Flight Charge: Fifty Th
(850,686} per Air Service Flight.

ousand Six Hundred Eighty Six Dollars

Reund Trip Per Revenue Passenger Charge: Forty-Nine Dollars and Eight Cents
($48.08) per round trip revenue passenger carried on the Air Service Flights.

Deduction: 3.2% per Air Service F

“Exact operating fimes are subject

ight.

to change from time to time by American at its sole

~ discretion.

“*Subject to Seciion 2.
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< TO AIR SERVICE AGREEMENT

GUARANTOR

PROPOSED FLIGHT SCHEDULE

November 02, 2008 — December 17, 2009

Destination Days of Operation

MBJ Sunday, Monday, Thursday,
Friday, Saturday

DFW Sunday, Monday, Thursday,

Friday, Saturday

December 18, 2008 — April 66, 2009

Destination. Days of Operation
MBJ Daily
DFW Daily
April 07, 2D09 - June 10, 2009
Origin Destination Days of Operation
DFW MB.J Sunday, Monday, Thursday,
Friday, Saturday
MBJ DFW Sunday, Monday, Thursday,

June 11, 20098 - August 31, 2009

Friday, Saturday

Days of Operation
Daily
Dally

Days of Operation

Origin Destination
DFW MBJ
MBJ DFW
" September 1, 2009 — November 18, 2009
Origin Destination
DFwW MBJ
MeJ DFW

Equipment Boeing 737"
Present Configuration: 148 seats™

Sunday, Friday, Saturday
Sunday, Friday, Saturday

. ‘;“’is“g CONFIDEN LIAL

BETWEEN AMERICAN AIRLINES, INC. AND

AIR SERVICE FRONM DFW TO MONTEGO BAY, JAMAICA

Flight Times”
1030-1510

16201830

Flight Times™

1030-1510

1620-1930

Flight Times*
1030-1510

16201930

Flight Times*
1030-1510
1620-1930

Flight Times*
1030-1510
1620-1930

Round Trip Fiight Charge: Forty-Six Thousand Two Hundred Fourteen Bollars

{$46,214) per Air Service Flight.

Round Trip Per Revenue Passenger Charge: Forty-Eight Dolfars and Nineteen Cents
($48,19) per round trip revenue passenger carried on the Air Service Flights.

Deduction: 3.2% per Air Service Flight.

*Exact operating times are subject to change from fime to time by American atits sole

discrefion,
**Subject to Section 2.
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CONFIDENTIAL

EXHIBIT A

TO AIR SERVICE AGREEMENT
BETWEEN AMERICAN AIRLINES, INC. AND
GUARANTOR
[On Issuing Fimancial Institution Letterhead]

, 2008

American Airlines, Inc.
P.0. Box 619618, MD 5535
DFW Airport, Texas 75261-9616

To Whom It May Concern:

By order of Jamaica Vacalions Limited (‘Guaranlor’), we hereby open our clean, irrevocable
and unconditional Letter of Credit Number #HHHWE in favor of American Alrfines, !nc.
("American™ for a sum not to exceed US$1,500,000. This Letier of Credit guarantees payment
of a sum up to US§1,500,000 collectively under the Air Service Agreement dated November 2,
2008, between American and Guaraq’tor related to air service belween Miami International
Airport {"MIA™ and Sangster intematior}al Airport ("MBJY).

Funds under this Letler of Credit are available against your draits drawn on us on sight when
presented to our office at Bank Address. All drafts drawn hereunder must refer to the number of
this Letter of Credit and be accompanied with a signed statement by a Vice President of

American certifying that the amount drawn represents sums unpaid and now due under the
above agreement.

amendment for a period of one (1) yea{frorn the present or any future expiration c{ate, unlesg at
least thirty (30) days prior to any expiration date, we notify you by registered mail or overnight

courier service at the above address, that we elect not to consider this letter of credit extended
for any such additional period.

Partial and multiple drawings are permiited under this letter of credit. Bank agrees that all drafis

drawn and negotiated in complianice with the terms of this Letter of Credit shall be duly honared,
If presented at Bank on or before the fallowing specified expiration date.

This credit is subject to the Uniform! Customs and Practics for Documentary Credits 1993
Revision {"UCP") Iniernaticnal Chambpr of Commerce Publication No. 500. As {o matters not
governed by the UCP, this lefter of ¢ accordance

redit shall be governed by Q@WW E,‘ e oy e
with the laws of the state of Texas. i .8 919 E‘{} [\ l' q F. I
‘LJ’ ¥ .i_J L A

This Letier of Credit is effective as of the date first written above and expires on December 18,

2009, and any draft under thls Letter of Credit must reach us by that date.

Sincergly,

Name
Title

Exhibit A
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EXHIBIT B
TO AIR SERVICE AGREEMENT
BETWEEN AMERICAN AIRLINES, INC. AND
GUARANTOR
[On American Airlines, Inc. Letterhead)]

, 2008 OFFICE OF THE CONTRAZTOR-GENERAL
Is7 Froor, PIOJ BuiLoiMe
16 Oxrorb Koan
Bank issuing Letter of Cradit 1 P0. Box 540 .
Strect Addrass of Bork RiesToM §, Jamaica, Wi

City State, Zip Code

Re: Irrevocable and Unconditional Letter of Credit Number #iisgrs .
To Whom It May Concem:

We hereby request that you make immediate and unconditional payment under the
referenced lrrevocable and Unconditional Letter of Credit in the amount of
USS#HsEHE. Please wire transfer the requested funds immediately as foliows:

Name of Receiving Bank
Street Address of Recelving Bank
City, State, Zip Code

{C; @WEDENI£ A.-g_l ABA Murber of Recelving Bank

For Credit to the Account of American Airlines Inc.
Account # HHEEREREEHR:

Advise Request

Reference: Title of Agreement

The undersigned hereby certifies that he or she is currently a Vice President of
American Airlines, Inc., and that this request is made as a resuit of payments due to
American Airlines, Inc. pursuant to that certain Air Service Agreement, dated as of
November 2, 2008, between American Airlines, Inc, and Jamaica Vacations Limited or
under any other agreement between American and Jamaica Vacations Limited,

Sincerely,

Name
Title

Exhibit B
CONFIDENTIAL




VH"I Standard Contract
John Lynch
to:
CJohnson
09/15/2008 09:36 AM
Sent by:
"Mercedes Petrus”
Show Details

OFFICE OF THE CONTRAZTOR-GEMERAL
isT FLroor, PIOJ BuiLowle

16 Oxroro RoaDb

P 0, Box 540

Kidalk poet 5. Jamdion, W1

From: Mercedes Petrus

© ~ Sent:Monday, September 15, 2008 10:35AM 1~ T o e e
To: John Lynch

Subject: FW: Standard Contract

From: Alfson, Gary [mailto:Gary.Alfson@aa.com]
Sent: Monday, September 15, 2008 10:26 AM
Subject: Standard Contract

Mr. Lynch, as previously discussed , and during ’chc? drafting of the Minimum Revenue Guarantee Contacts; these
contracts are standard confracts agreed to by contracted parties and American Airlines.

There are no special variances issued with any of gur customers. The risks involved are the same for alt under a

standard format.
R CTEIT S TR R R OA T
| | FOYNTRTDER AT,
Please call me with any questions you may have z’”—-‘;..,\‘/i; g P A

Gary C. Alfson

Manager Marketing Development; Miami, Caribbean, Latin America, and Mexico
Tel # 305-520-3015

e-mail, gary.alfson@aa.com

file://C:\Documents and Settings\csjohnson\Local Settings\Temp\notesFCBCEE\~weh049... 9/15/2008




Telephone No. 876-967-3303, $76-967-3310
Fax No: 876-922-3804

Website: httpdiwww.mof.gov.jm

Email; hmf@mof.gov.jm

June 10, 2008
Hon Edmund Barilett, MP
Minister of Tourism
Ministry of Tourisnmi OFFICE OF THE CONTRAZTOR-GEMNERAL
64 Knutsford Boulevard 1sT FLosr, PIQJ BuiLbive
Kingston 5 1G OxForp Roan
) P.O. Box 540
Dear Minister Bartlett KiniostoN 5. Jamarca, W.L

MINISTRY OF FINANCE AND THE PUBLIC SERVICE
30 NATIONAL HEROES CIRCLE

P.0. BOX 512
KINGSTON
JAMAICA

Re: Commitment of US$4.5 million for Airlift/Seat Risk Support on Flights to Jamaica

g

With regards to the captioned subject, I advise that you provide American Airlines with the
commitment predicated against your existing Budget.

On the understanding that you monitor the programme carefully so as to minimize expenditure
on seat support, the Ministry of Finance and the Public Service will support the seat support

request and undertakes to include such additional expenditure in the First Supplementary

Estimates 2008/09.

Yours sincerely

Y,
Audley Shaw, MP

i

Minister of Finance and the Public Service

CONFIDENTIAL
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July 17, 2008

Hon. Audley Shaw
Minister of Finance & the Public Service

30 National Heroes Circle
Kingston 4

Dear Minister:

Re: Guarantee of US$4.5M to American Airlines Inco

Jamaica Vacations

—_r et

Q.;.‘L‘k&r.g:ﬂifg *&J .

roY

e

rporated by TEF on behalf of

Over the past weeks, The Ministry of Tourism has been working along with JAMVAC in
pursuing discussions with a oumber of airline Tepresentatives with a view to increasing
airlift into Jamaica from strategic gateways in the United States. The primary objectives

are:

2. To fill the additional rooms :

Wi,

1. To support Jamaica’s “Drive for five — five million visitors in five years”

at have been introduced into Jamaica as a result of

recent investments in the tourism sector.

atial fall out in air seat availability as a result of a.

g
ST

4

increase in revenue to TEF is anticip

d to add additional flights from three gateways in

I
33 Y
o X oy .
3.3 3. To militate against the pote;
527 downtum in the airline industry, - .
H TR T
5 & American Airlines (AA) has agree

North America namely Chicago Ohare, Dallas Forth Worth and Miami. This could result
in an annual increase in excess of bne hundred thousand visitor arrivals. The resulting

ated at approximately US$1M.

The airline however has stipulated a minimum revenue requirement and has insisted on

the provision of letters of credit to compensate for any loss of income. In order to
establish the “Air Service Agreemezlzlt” we are required to provide three letters of credit,
each in the amount of US1.5 M on the following conditions: o

d unconditional letter of credit

Instrument: Irrevocable an
Amount: USE4.5M (3xi81.5M) .

Tenure: July 22, 2008 — December 18, 2009
Beneficiary: American Airlines Incorporated

Issuing Bank: National Commercial Bank Ltd.

Collateral: Hypothecated)G.0Q.J. Repurchase Agreement

.!." . e
'CONFIDENTIAL




—_— ——\.n--—i _-.———J n—-——-—J

- 1=
July 17,2008 CONFEDENTMEL

Hon. Audley Shaw

Minister of Finance & the Public Service
30 National Heroes Circle

Kingston 4

Re: Guarantee of US$4.5M to American Airlines Incorporated by TEF on behalf of
Jamaica Vacations

The Jamaica Tourist Board will embark on 2 comprehensive marketing programme fo
support the infroduction of these new flights. Marketing activities will take place in areas
surrounding the gateways as well as other source markets which link into these hubs.

We are requesting approval from the Ministry of Finance and the Public Service for funds
to be guaranteed through the Tourism Enhancement Fund and have enclosed a copy of
the proposed agreement as well as the required format of the leiter of credit for your
perusal. We hope to finalize the agreement by the latest Tuesday, July 22, 2008 and
would therefore appreciate you giving this matter your urgent attention.

Yours truly,
Edgund Bartlett, MUP. “ CONFMENTM

Minister of Tourism

C.c. Tan Neita - Bxecutive Director, Tourism Enhancement Fund
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Contractual.
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.Additional-Seat

Jamaica Vacations
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